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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 71 et seq.), the Horse Protection 
Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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(No. 17,556) 


In re F. W. KIBLER MILLING Co., INC. HPA Docket No. 47. Decided Jan- 
uary 12, 1977. 


Consent order 


Respondent has consented to issuance of the order herein against it for violating the Act 
and regulations in connection with the showing and exhibition of a “sored” horse as 
found herein. Respondent is assessed a civil penalty therefor in the total amount of 
$500.00. 


Thomas E. Bundy, for complainant. 
Charies R. Terry, Morristown, TN, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq..), in- 
stituted by a Complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent has violated the Act and the regulations 
issued thereunder (9 CFR 11.1 et seq.). 


Respondent has filed an amended answer in which it admits the juris- 
1 
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diction allegations of the Complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure under 
the Rules of Practice (9 CFR 12.1 et seq.) and consents to the issuance of 
a specified order, containing findings of fact and conclusions, and assess- 
ing a civil penalty of $500, based upon the allegations in the Complaint, 
the order to become effective on the day upon which service of the order 
is made upon respondent. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) F. W. Kibler Milling Co., Inc., hereinafter referred to as the re- 
spondent, is a corporation which does business as Kibler Farms, Mt. 
Orab, Ohio 45154. 


(b) Respondent, at all times material herein, was the owner of the 
horse known as “Ebony’s Moonshot”. 
2. Respondent, on or about August 27, 1973, at the Tennessee Walk- 
ing Horse National Celebration, Shelbyville, Tennessee, a horse show to 
which horses were moved in commerce, showed and exhibited the horse 
known as “Ebony’s Moonshot” is class No. 30 B as entry No. 275, while 
said horse was “sored”, as that term is defined in the Act and the regula- 
tions. Said horse was “sored” by the use on the horse of a cruel or inhu- 
mane method or device, which would reasonably be expected to result in 
physical pain to said horse when walking, trotting, or otherwise moving, 
to cause extreme physical distress to said horse, or to cause inflamma- 
tion. When examined by United States Department of Agriculture veter- 
inarians, said horse exhibited high sensitivity to normal palpation in the 
pastern areas of both forelegs. 


3. Respondent, on or about October 11, 1974, at the Ohio Celebration 
Tennessee Walking Horse Show, Columbus, Ohio, a horse show to which 
horses were moved in commerce, showed and exhibited the horse known 
as “Ebony’s Moonshot” in class No. 3 as entry No. 762, while said horse 
was “sored”, as that term is defined in the Act and the regulations. Said 
horse was “sored” by the use on the horse of a cruel or inhumane method 
or device, which would reasonably be expected to result in physical pain 
to said horse when walking, trotting, or otherwise moving, to cause ex- 
treme physical distress to said horse, or to cause inflammation. When 
examined by United States Department of Agriculture veterinarians, 
the horse exhibited abnormal sensitivity to normal palpation in the 
pastern areas of both forelegs. 
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CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2, and 3 herein, 
respondent has violated section 4(b) of the Act (15 U.S.C. 1823 (b)) and 
section 11.2 (a) of the regulations (9 CFR 11.2 (a)). 


Inasmuch as respondent has consented to the issuance of the following 
order, and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, F. W. Kibler Milling Co., Inc., is assessed a civil penalty 
of $500 ($250 for each count) which shall be payable by certified check 
or money order to the Treasurer of the United States and forwarded to 
Thomas E. Bundy, Office of the General Counsel, Room 2422 South 
Building, United States Department of Agriculture, Washington, D.C. 
20250, within thirty days from the date this order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made upon respondent. 


(No. 17,557) 


In re C. M. “MOSE” OPPENHEIMER. HPA Docket No. 43. Decided Novem- 
ber 30, 1976. 


Showing and exhibiting “sored” horse — participation in subject to civil penal- 
ties — Sanction 


Where respondent violated the Act and regulations by his participation in the showing and 
exhibition of a “sored” horse as found herein, respondent is assessed a civil penalty 
therefor of $1000 on each count, for a total of $2000. 


Robert G. Hilbert, Alexander Samofal, for complaint. 
Respondent pro se. 
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Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the recovery of a civil penalty 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed on January 
23, 1976, by the Acting Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The com- 
plaint charges the respondent with showing a “sored” horse at a horse 
show in violation of the Act and the regulations issued thereunder (9 
CFR 11.1 et seq.), hereinafter referred to as the regulations. Respond- 
ent, proceeding without counsel, filed his answer on February 27, 1976. 


In his answer, respondent first states generally that he has not 
knowingly violated the Horse Protection Act of 1970 and goes on to ad- 
mit to paragraph I(a) of the complaint. In response to paragraph I(b) of 
the complaint, he denies that he rode and showed the horse, “Johnny 
Jr.” on October 11, 1974, but admits that he did ride and show the horse 
on October 12, 1974. He further admits that the horse was shown in 
Class 13 on October 11, 1974, and in Class 36 on October 12, 1974, at 
the Ohio Celebration, Columbus, Ohio. Respondent admits paragraph 
I(c) of the complaint, which establishes commerce in the case, but denies 
paragraph II of the complaint, which addresses itself to the central issue 
of whether or not the horse was “sored” when it was shown by respond- 
ent on October 11 and 12, 1974. 


The hearing was originally scheduled for Lexington, Kentucky, on 
June 22, 1976. This hearing was postponed approximately an hour after 
it was due to begin, because of a sudden illness which respondent indi- 
cated that he had contracted immediately prior to the hearing, and was 
rescheduled for Nashville, Tennessee, on July 15, 1976. Alexander W. 
Samofal and Robert G. Hibbert of the Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C., appeared 
on behalf of complainant. Respondent appeared without counsel and 
conducted his own defense. Six witnesses testified on behalf of com- 
plainant, and complainant introduced 15 exhibits into evidence. Re- 
spondent testified on his own behalf, called no other witnesses, and in- 
troduced no exhibits into evidence. 








C. M. “MOSE” OPPENHEIMER 5 
Cite as 36 A.D.3 


PROPOSED FINDINGS OF FACT 


1. C. M. “Mose” Oppenheimer, hereinafter referred to as the respond- 
ent, is an individual residing at Lawton, Kentucky 41153. 


2. Respondent, at all times material herein, was the trainer who 
showed the horse, “Johnny Jr.”, in Class 13 on October 11, 1974, and in 
Class 36 on October 12, 1974, at the Ohio Celebration, Columbus, Ohio. 


3. The Ohio Celebration, Columbus, Ohio, which was held on or about 
October 11 and 12, 1974, was a horse show to which horses had been 
moved in commerce. 


4. The horse was examined after the October 11 and October 12, 1974 
events by USDA veterinarians who concluded that an irritating chemi- 
cal agent had been applied to both of the horse’s front feet at the poster- 
ior portion of the pasterns around the bulbs of the heel at the sulcus 
area. The length of time prior to the show when the chemical was ap- 
plied cannot be conclusively established but in the opinion of one USDA 
veterinarian, Dr. Gerald Shook, it was a matter of days (T. 60-61); in the 
opinion of another, Dr. Joseph Reinhardt, the irritating chemical had 
been applied no more than a week prior to the show, probably within 3 
days (T. 39). The horse had been given over to respondent’s care and cus- 
tody as trainer on or about September 1, 1974, and was stabled at re- 
spondent’s place in Lawton, Kentucky. The horse was first shown with 
respondent acting as its trainer on September 20-21, 1974, at a show in 
Kentucky. The October 11 and 12, 1974 events constituted the second 
show in which the horse was entered after respondent became its trainer 
(T. 172-173). 


5. The opinions of Dr. Reinhardt and Dr. Shook were based on actual 
observation of the horse while competing in the October events and 
physical examination of the horse immediately after leaving the ring. 
They each found the horse to be highly sensitive to application of digital 
pressure to the posterior aspect of both front feet around the bulbs of the 
heel and the sulcus area (a ferrule between the two bulbs of the heel 
which constitutes a depressed pocket not subject to irritation through 
use of chains and other training devices). Dr. Reinhardt described the 
way in which he elicited this sensitivity thusly (T. 20-21): “I would slide 
one finger into that (the sulcus) looking primarily for soreness. I have 
learned how much pressure I can apply before causing a normal horse to 
flinch.” To confirm a finding of sensitivity he would then examine the 
other leg after which he would come back to the sensitive area and pal- 
pate again. All in all he would test the area three times. Dr. Shook’s 
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examination performed on a separate day was conducted in a somewhat 
similar manner and produced the same findings and conclusions. 


6. A third veterinarian, Dr. Monroe Thompson, also testified and 
reached the same conclusions, arrived at independently of the others. 
His opinion was based on thermovision studies made of the horse imme- 
diately subsequent to each of the physical examinations made by the 
other veterinarians. The studies indicated a small hot spot in the middle 
of the sulcus of each front foot; an abnormality whose only feasible ex- 
planation is that an irritating chemical had been applied to those spots. 


7. Thermovision is a heat detection device which converts infra-red 
rays or heat energy emanating from an object into images on a screen 
similar in appearance to a television set. The machine used by Dr. Mon- 
roe has been so calibrated that ten different colors, each representing a 
difference of one degree centigrade, is used to reflect variations in the 
internal temperature of various portions of the horse’s feet so that in- 
flammed areas will be depicted. The range is 39 to 49 degrees centi- 
grade. A great deal of study and experimentation of the device and its 
application was undertaken by USDA prior to its being used in the field. 
Dr. Thompson is a trained expert in its use; and the various polaroid pic- 
tures (Exs. 12, 13, 14 and 15) that he took of the images from the 
machine’s screen have been examined by the manufacturer’s representa- 
tive, a leading expert in its use, Mr. Cliff Warren, who has testified that 
the machine was properly calibrated and depicted the heat variances 
which Dr. Thompson had described; the pictures had good definition. As 
calibrated, the horse’s coronary band (similar to a human’s fingernail 
bed, very richly supplied with blood vessels) is used as a reference point 
in that in a normal horse it should be the most constant and warmest 
area of a horse’s foot. The hottest portion of the horse’s foot, 49 degrees 
centigrade, was depicted on the screen and in the pictures by the color 
blue. The next hottest temperature, 48 degrees centigrade, was depicted 
by the color yellow. Exhibits 12 through 15 show yellow areas at the 
bulbs of both heels and in the center of each sulcus there is a small blue 
dot. This was the basis of Dr. Monroe’s conclusion. 


8. Thermovision is an accurate, scientific device employed both by in- 
dustry and medicine to visualize infra-ray radiation from objects. In 
medicine it is widely accepted as a diagnostic aid for detecting breast 
cancer. When properly calibrated and used, as was the case here, it is a 
most valuable diagnostic aid for detecting “horse soring”. 
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CONCLUSION 


On two separate occasions on or about October 11 and 12, 1974, at the 
Ohio Celebration, Columbus, Chio, respondent showed and exhibited the 
horse, “Johnny Jr.”, which was found to be “sored”, as that term is de- 
fined in the Act and the regulations, when examined by USDA veteri- 
narians after being shown, by the use on said horse of a cruel and inhu- 
mane method or device, which would reasonably be expected to result in 
physical pain to the horse when walking, trotting, or otherwise moving, 
to cause extreme physical distress to the horse, or to cause inflamma- 
tion, and which did cause the horse’s front pasterns to be inflamed, sen- 
sitive and tender to the touch. 


Against the testimony of three highly skilled, expert veterinarians 
that the horse “Johnny Jr.” was sored on both occasions when shown at 
the Ohio Celebration, respondent’s protestation that he had not shown 
or exhibited a horse that had been sored cannot stand. The horse was 
sored by a chemical agent while in his care and custody as its trainer. 
Under the statute, he is therefore subject to civil penalties by his partici- 
pation in the showing of the horse at a show to which the horse, or 
others, had been moved in commerce. The fact that he did not personally 
ride the horse on one of the occasions does not make him any less liable. 


The only remaining issue is whether the civil penalty should be 
assessed and its amount. The complainant recommends the maximum 
amount for each violation, $1,000 or $2,000 total. In deference to re- 
spondent, as sored horses go, this one was the least visibly injured of any 
that has been involved in any of the proceedings I have heard. There 
were no cuts or lacerations; no evidence of recent granulomas. As Dr. 
Reinhardt testified (T. 40) such chemical agent as was applied was prob- 
ably immediately washed off so that a deep action was obtained without 
surface abrading. The question then is who should be subject to maxi- 
mum penalty under the Act - the clumsy amateur whose efforts result in 
nasty cuts and scars, or the skillful trainer who will only be caught by 
the most careful examination by USDA veterinarians. Evidently, the 
agency charged with the Act’s administration believes maximum penal- 
ties are needed for deterrence of the skillful expert. That position in con- 
junction with the stated policy of the Secretary of Agriculture enunci- 
ated by his Judicial Officer that maximum sanctions should be the rule 
rather than the exception and that the recommendations of such sanc- 
tions be the administering agency are to be customarily accepted, leads 
me to assess civil penalties totalling $2,000 as requested by complain- 
ant. 
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| ORDER 


Respondent, C. M. “Mose” Oppenheimer is assessed civil penalties of 
| $2,000 consisting of $1,000 for each violation of the Act, which shall be 
payable to the Treasurer of the United States, by certified check or mon- 
| ey order which shall be forwarded, within thirty (30) days from the ef- 
fective date of this order, to Robert G. Hibbert, Office of the General 
Counsel, United States Department of Agriculture, Room 2416-A, South 
Building Washington, D.C. 20250. 


Copies of this order shall be served upon the parties, and this order 
shall become final and effective* 30 days after service hereof upon the 
respondent unless there is an appeal to the Secretary as provided in sec- 
tions 12.10-9 and 12.14 of the Rules of Practice (9 CFR §§ 1210.9 and 
12.14). 


i *The Decision and Order became final and effective January 5, 1977. —Ed. 
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(No. 17,558) 


In re MOUNTAINSIDE BUTTER AND EGG COMPANY. I&G Docket No. 64. 
Decided January 10, 1977. 


Consent order 


Respondent has consented to issuance of the order herein against it for violations of the 
Act as set forth in the complaint. Egg Products Inspection Services are withdrawn 
from respondent, as Provided herein. 


Thomas R. Clark, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Egg Products Inspection Act (21 U.S.C. 
1031 et seq., hereinafter referred to as the “Act”) and the regulations 
thereunder (7 CFR Part 59) to withdraw Federai Egg Products Inspec- 
tion Service from respondent. A formal complaint, signed by the Direc- 
tor, Poultry Division, Agricultural Marketing Service, was mailed to re- 
spondent by the Hearing Clerk on January 5, 1977, setting forth the al- 
legations which constitute the grounds for this administrative proceed- 
ing and availing respondent the opportunity to answer said allegations. 


It being deemed desirable to the parties in this action to settle these 
matters, pursuant to section 50.21(b) a stipulation and the terms of the 
following consent order were agreed to by the parties, and a document 
entitled Stipulation and Consent Order and Motion for Issuance of the 
Order was signed by the parties and filed on January 7, 1977. A copy of 
that document is attached hereto and made a part hereof. 


In these circumstances, and consistent with the agreement of the 
parties: 


9 
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IT IS ORDERED THAT: 


1. Egg Products Inspection Services are hereby withdrawn from the 
respondent, its officers, agents, servants, employees, representatives, 
and all persons in active concert or participation with it for a period of 
twelve (12) months: Provided, however, That such withdrawal shall be 
held in abeyance and shall not become effective unlesss, within one (1) 
year from the effective date of this Order, the respondent or any officer, 
employee, agent, servant, or representative of respondent fails to com- 
ply with any provisions of this Order or commits substantial violations 
which would be a basis for withdrawal of inspection services as currently 
specified in 7 CFR 59.160 (f) (1). Such failure to comply or commission of 
any such offense shall be deemed to have been established only after op- 
portunity for hearing and final decision in a formal adjudicatory pro- 
ceeding before the Secretary with all rights of judicial review exhausted. 
In such event, inspection services shall be withdrawn for the full period 
of twelve (12) months, and such withdrawal shall become effective im- 
mediately without further procedure. 


2. Within fifteen (15) days from the effective date of this Order, the 
respondent shall submit to the Director, Poultry Division, AMS, a writ- 
ten statement of measures it will take, hereafter referred to as an af- 
firmative action program, to insure that at all times in the future it will 
operate its egg products processing plant in compliance with the require- 
ments of the regulations. Among other things, the written statement 
shall provide: 


(a) Assurances that respondent will operate its plant in accordance 
with the regulations; 


(b) An outline of proposed equipment and personnel changes that 
respondent will make at its plant; and 


(c) An outline of instruction for respondent’s employees concerning 
the proper operating practices and procedures set forth in the regula- 
tions that shall be followed at all times during egg products processing. 


The affirmative action program set up by respondent shall be fully in- 
stituted within the 15-day time period provided for above, except as to 
equipment changes and modification which should be completed by re- 
spondent as soon as practicable. Respondent shall provide a timetable 
for completion of such equipment changes and modifications. 


3. The provisions of this Order shall be applicable to the respondent 
and its officers, directors, partners, agents, subsidiaries, or any business 
entity which, directly or through any corporate or other device, succeeds 
to the business of the respondent or is assigned that business: Provided, 
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however, That this Order shall not be applicable to a successor or assign 
which does not have any officer or director or substantial investor who is 
now or was prior to the effective date of this Order connected with the 
respondent. 


4. This Order shall not be construed to prevent the institution of ac- 
tion to withdraw egg products inspection services for any cause not cov- 
ered in this Order. 


5. This Order shall become effective upon service on respondent. 


A copy of this Order shall be served on the complainant and respond- 
ent. 
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(No. 17,559) 


In re RICHARD B. RICHARDSON. LAWA Docket No. 54. Decided January 
11, 1977. 


Order for service 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


The Complaint in the above-entitled proceeding was filed January 15, 
1976, a copy of which was served upon the Respondent on January 29, 
1976. No answer thereto was filed. On April 16, 1976 Complainant filed 
a Motion for Adoption of a Proposed Decision which was sent to the 
Respondent by letter dated April 20, 1976. The file now indicates that 
said letter was returned to the Hearing Clerk and that said letter was 
served October 20, 1976. On May 5, 1976 the Administrative Law Judge 
issued a Decision and Order which the file now indicates was sent to the 
Agency for personal service on May 25, 1976. The file does not show 
that said Decision and Order were ever served upon the Respondent, nor 
does the file show a response by the Respondent to the Motion for Adop- 
tion of a Proposed Decision. 


In view of the present posture of this matter, if service of the Judge’s 
Decision and Order dated May 5, 1976 has not been effectuated, said 
Decision and Order should be served as if issued this date. 
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Copies hereof shall be served upon the parties. 
TERMINATION OF SUSPENSION - Supplemental order 


(No. 17,560) 


In re HANK WILLIAMS. LAWA Docket No. 70. In order issued January 
17, 1977, by John G. Liebert, Administrative Law Judge. 
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(No. 17,561) 


In re BILLY T. ADAMS, P&S Docket No. 5349. Decided January 3, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for wilfully violating 
the Act and the regulations in connection with his operations as a dealer and market 
agency thereunder in failing to comply with the bonding requirements as found 
herein. Respondent is suspended as a registrant under the Act until he is in full com- 
pliance with the bonding requirements thereof. 


Stephen E. Hart, for complainant. 
Respondent prose. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seg.), herein- 
after referred to as the Act, instituted by a Complaint filed on August 
23, 1976, by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et segq.). 





/ 
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Respondent has filed an Answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seg.), and consents to the issuance of a speci- 
fied Order containing findings of fact and conclusions based upon the 
allegations of the Complaint, the Order to become effective on the sixth 
day after service upon respondent. Complainant has recommended that 
the Order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Billy T. Adams, hereinafter referred to as the respondent, is an 
individual doing business as Imperial Cattle Company, and whose 
address is 111 Coach Road, Houston, Texas 77037. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in commerce 
on a commission basis and of buying and selling livestock in commerce 
for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy live- 
stock in commerce. 


2. Based on the volume of business transacted as a market agency and 
dealer during the period January 1, 1975 through December 31, 1975, 
reported in his 1975 annual report, respondent was required under the 
Act and the regulations to increase from $5,000 to $50,000 the amount 
of bond or bond equivalent maintained to secure the performance of his 
market agency and dealer obligations. Respondent was notified by the 
Packers and Stockyards Administration, United States Department of 
Agriculture, via certified mail on or about June 25, 1976, that if he con- 
tinued his livestock operations without adequate bond coverage, as re- 
quired under the Act and regulations, he would be in violation of the Act 
and of sections 201.29 and 201.30 of the regulations promulgated there- 
under. Notwithstanding such notice, respondent has continued to 
engage in the business of a market agency buying livestock in commerce 
on a commission basis and of a dealer buying and selling livestock in 
commerce for his own account, without furnishing the required addi- 
tional bond coverage. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact Number 2, 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the Order set 
forth below and complainant has recommended that such Order be 
issued, the Order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
regulations thereunder, without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent has complied with such requirements, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion. 


This Order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service upon 
the respondent. Copies hereof shall be served upon the parties. 


(No. 17,562) 


In re KEITH NOFZINGER and WILLIAM E. OBERLING, individuals. P&S 
Docket No. 5126. Decided January 6, 1977. 


Consent order — Sanction 
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Respondents have consented to issuance of the order herein against them for wilfull viola- 
tions of the Act and regulations as set forth herein. Each respondent is suspended as a 
registrant under the Act for 14 days, and their applications for registration under the 
Act is denied. 


| 

| Rodney J. Streff, for complainant. 

| William Fuiten, Springfield, IL, for respondents. 
{ 


| | Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint and order to show cause filed March 31, 1975 by 
the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents-applicants 
have wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


An answer to the complaint and order to show cause was filed by 
respondents-applicants on April 22, 1975 wherein an oral hearing was 
requested. On September 28, 1976 attorney for complainant moved to 
assign a date for oral hearing and a designation of an oral hearing date 

i was filed October 4, 1976. A motion to cancel the oral hearing was filed 
October 19, 1976, which motion was granted October 22, 1976. 
| 


| Respondents-applicants filed an answer on October 22, 1976, in which 


PRELIMINARY STATEMENT 
| 
| 


they admit the jurisdictional allegations of the complaint and order to 

show cause, neither admit nor deny the remaining allegations, waive 
| oral hearing and further procedure under the rules of practice (9 CFR 
202.1 et seq.), and consent to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the com- 
plaint and order to show cause, the order to become effective on the 

sixth day after service upon the respondents-applicants. Complainant 

has recommended that the order consented to by the respondents- 
| applicants be issued and that respondents-applicants application for 
| | registration under the Act be denied. 


eee eee 


; 








KEITH NOFZINGER 19 
Cite as 36 A.D.17 


FINDINGS OF FACT 


1. (a) Keith Nofziger and William E. Oberling, d/b/a Adams County 
Order Buyers, the respondents-applicants, are partners with their prin- 
cipal place of business located at Payson, Illinois 62360. 

(b) Respondents-applicants are, and at all times material herein 
were engaged in the business of buying and selling livestock in com- 
merce for their own account and buying livestock in commerce on a com- 
mission basis. 


(c) On October 14, 1974, respondents-applicants filed an applica- 
tion for registration as a market agency buying on commission and as a 
dealer under the provisions of the Act and the regulations promulgated 
thereunder. 


(d) William E. Oberling, respondent-applicant is and at all times 
material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account, and buying livestock on a commission 
basis in commerce; and, 


(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce and as a market agency to buy live- 
stock in commerce on a commission basis. 


2. Respondents-applicants, in commerce, on or about the dates and in 
the transactions set forth in paragraph II of the complaint and order to 
show cause, purchased livestock on a commission basis for various per- 
sons and, in accountng to said persons for such purchases of livestock, 
issued and submitted to them invoices showing arbitrarily increased 
prices and weights as the purported purchase prices and weights of the 
livestock and collected from said persons on the basis of such arbitrarily 
increased prices and weights in addition to collecting buying com- 
missions and trucking fees. Respondents-applicants made copies of such 
false and incorrect invoices a part of their accounts and records. 


3. Respondents-applicants, in connection with their business as a 
market agency within the meaning and subject to the provisions of the 
Act, failed to keep accounts and records which fully and correctly dis- 
closed all transactions involved in their business in that respondents- ap- 
plicants issued accounts of purchase and buyers bills which showed false 
and incorrect weights and prices and did not show the person from 
whom respondents had purchased the livestock. 








| 
| 
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CONCLUSIONS OF LAW 


By reasons of the facts found in Findings of Fact 2 herein, 
respondents-applicants have willfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)), and sections 201.44 and 201.55 of the regulations (9 
CFR 201.44 and 201.55). 


By reasons of the facts found in Findings of Fact 3 herein, 
respondents-applicants have willfully violated section 401 of the Act (7 
U.S.C. 211) and section 201.46 of the regulations (9 CFR 201.46). 


By reasons of the facts found in Findings of Fact 2 and 3 herein, 
respondents-applicants’ application for registration should be denied. 


Inasmuch as the respondents-applicants have consented to the issu- 
ance of the order set forth below, and the complainant has recomended 
that such order be issued, the order will be issued. 


ORDER 


Respondents-applicants, Keith Nofziger and William E. Oberling, 
individually or as partners, officers, directors, agents, or employees of a 
corporation or partnership, their agents, and employees, directly or 
through any corporate or other device, in connection with their livestock 
operations as a dealer or a market agency in commerce within the mean- 
ing and subject to provisions of the Act, shall cease and desist from: 


1. Making, or causing to be made, accounts of purchase or other docu- 
ments in connection with livestock transactions in commerce which con- 
tain false, incorrect, or incomplete entries including false or incorrect 
price and weight entries; 


2. Making, or causing to be made, false, incorrect, or incomplete ac- 
counts of purchase or other documents a part of the accounts and rec- 
ords of any entity subject to the Act; and 


3. Charging or collecting from principals for livestock purchased on 
commission on the basis of false, incorrect, or marked up prices and 


-weights. 


Respondents-applicants Keith Nofziger and William E. Oberling shall 
keep accounts, records, and memoranda which fully and correctly dis- 
close all transactions involved in their business under the Act as 
partners or individually including, accounts of purchase which show the 
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true and correct purchase prices and weights of livestock and the person 
from whom the respondents purchased the livestock. 


Respondent William E. Oberling is suspended as a registrant under 
the Act for a period of 14 days. 


The application for registration under the Act of Keith Nofziger and 
William E. Oberling d/b/a Adams County Buyer’s is hereby denied. 
Applicants’ application for registration will be reconsidered in light of 
the circumstances existing at the time the 14 day suspension of 
respondent William E. Oberling is completed. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service thereof 
upon the respondents-applicants. 


Copies hereof shall be served upon the parties. 


(No. 17,563) 


In re TOMMY E. BREEDLOVE. P&S Docket No. 5352. Decided January 12, 
1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for wilful violations 
of the Act and the regulations in connection with his operations as a market agency 
and dealer thereunder as found herein. Respondent is suspended as a registrant under 
the Act until he is no longer insolvent and the deficit in his custodial account is 
eliminated. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
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Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a Complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has wilfully violated the Act and the regulations is- 
| sued thereunder (9 CFR 201.1 et seq.). 
} 


| Respondent has filed an Answer in which he admits the jurisdictional 
| allegations of the Complaint, neither admits nor denies the remaining 
| allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
| order containing findings of fact and conclusions based upon the 
| allegations of the Complaint, the order to become effective on the sixth 
| day after service upon respondent. Complainant has recommended that 
| the order consented to by the respondent be issued. 


| FINDINGS OF FACT 


1. (a) Tommy E. Breedlove, hereinafter referred to as the respondent, 
is an individual doing business as Georgia Livestock Market, having his 
principal office and place of business at Covington, Georgia. 


(b) The respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Georgia Livestock Market, Covington, Georgia, a stockyard posted 
| under and subject to the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard, and 


(3) Registered with the Secretary of Agriculture as a market 
il agency to buy and sell livestock on commission and as a dealer to buy 
| and sell livestock in commerce. 

: 


2. (a) Respondent’s current liabilities as of March 31, 1976, exceeded 
his current assets. As of March 31, 1976, respondent had current 
liabilities totaling $94,719.14 and current assets totaling $48,595.26 
resulting in an excess of current liabilities over current assets of 
$46,123.88. 


| (b) Respondent’s current liabilities presently exceed his current 
assets. 
3. Respondent, during the period from January 31, 1976 through 
March 31, 1976, failed to maintain and use properly his Custodial Bank 

| 


ae : 
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Account for Shipper’s Proceeds, hereinafter referred to as the custodial 
account, thereby endangering the faithful and prompt accounting there- 
for and payment of the portions thereof due the owners or consignors of 
livestock, in that: 


(a) As of January 31, 1976, respondent had outstanding checks 
drawn on his custodial account in the amount of $15,435.55 and to off- 
set said checks, cash in said bank account in the amount of $13,963.22, 
no deposits in transit, and no current proceeds receivable, resulting in a 
deficiency of $1,472.33 in funds available to pay shipper’s proceeds. 


(b) As of February 28, 1976, respondent had outstanding checks 
drawn on his custodial account in the amount of $103,616.67 and to off- 
set said checks, cash in said bank of $2,261.87, no deposits in transit, 
proceeds on hand in the amount of $81,360.56, current proceeds receiv- 
able in the amount of $447.50, resulting in a deficiency of $19,516.74 in 
funds available to pay shippers’ proceeds; 


(c) As of March 31, 1976, respondent had outstanding checks 
drawn on his custodial account in the amount of $120,948.63 and to off- 
set said checks, cash in said bank account in the amount of $45,511.15, 
deposits in transit in the amount of $11,076.86, proceeds on hand of 
$20,704.04, current proceeds receivable in the amount of $4,733.26, 
resulting in a deficiency of $38,923.32 in funds available to pay 
shippers’ proceeds; 


(d) Such deficiencies were caused, in part, by respondent’s failure 
to deposit into his custodial account within the prescribed time amounts 
due from the market for market support purchases and by issuing checks 
on his custodial account for purposes other than the remittance of net 
proceeds to consignors and the payment of lawful marketing charges. 


4. Respondent, on or about the dates and in the transactions listed be- 
low, used finds received as proceeds from the sale of livestock consigned 
for sale at his stockyard on a commission basis for purposes of his own 
and purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers. 


Date Check Amount 
of Check Number of Check Payee Purpose 
2/2/76 1454 $1,417.30 Tommy Breedlove Loan 
2/3/76 1453 732.69 Georgia Livestock Loan 
General Account 
2/13/76 1557 7,843.14 Georgia Livestock Loan 


General Account 


5. On or about the dates set forth below, respondent permitted his 
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ringman, James Ruark, to purchase on a commission basis for the ac- 
counts of Nash Cattle Co. and Triangle Cattle Co. livestock which had 
been consigned to respondent for sale on a commission basis. 


Date No. of Head Price 
2/9/76 23 $2,902.13 
3/15/76 12 1,666.91 
3/29/76 13 1,685.95 


6. During the period from January 10, 1976, through February 28, 
1976, respondent, in connection with his operations as a market agency 
in commerce, purchased consigned livestock in support of the market, 
and in accounting to the consignors, failed to disclose the full, true and 
correct name of the market agency. 


7. Respondent, on or about the dates and in the transactions set forth 
in the Complaint, submitted accounts of sale to consignors of livestock 
which failed to show the true and correct name of purchaser. 
Respondent retained copies of such accounts of sale as a part of his 
records. 


8. Respondent, on or about the dates in the transactions set forth in 
the Complaint, issued buyers invoices which failed to show the full and 
correct names of the purchasers. Respondent retained copies of such in- 
voices as part of his records. 


9. Respondent, on March 8, 9, and 22, 1976, in connection with his 
operation of the stockyard, issued scale tickets which were incomplete in 
that they failed to show the name of the consignor, the initials of the 
person weighing the livestock and the true and complete name of the 
buyer. Respondent also failed to issue “balance tickets” when the correct 
zero balance of the scale was determined. Respondent retained copies of 
such improperly completed scale tickets as part of his records. 


10. Respondent, during the period from on or about September 12, 
1975, through March 31, 1976, in connection with his operations as a 
market agency and dealer, failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions involved in his 
business, in that respondent, during said period, failed to (1) establish 
and maintain a general ledger, (2) establish and maintain a separate 
journal account for livestock purchased as market support, and (3) 
establish and maintain a separate journal account for livestock pur- 
chased and sold on a dealer basis. 


CONCLUSIONS 
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By reason of the facts stated in Findings of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts stated in Findings of Fact 3 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts stated in Findings of Fact 4 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and sections 201.40 and 201.41 of the regulations (9 CFR 
201.40 and 201.41). 


By reason of the facts stated in Findings of Fact 5 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.57(a) of the regulations (9 CFR 201.57(a)). 


By reason of the facts stated in Findings of Fact 6 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a) and section 201.59 of the regulations (9 CFR 201.59.) 


By reason of the facts stated in Findings of Fact 7 herein, respondent 
has wilfully violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a) and 221) and section 201.43 of the regulations (9 CFR 
201.43). 


By reason of the facts stated in Findings of Fact 8 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


By reason of the facts stated in Findings of Fact 9 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221) and sections 
201.49 and 201.73-1 of the regulations (9 CFR 201.49 and 201.73-1). 


By reason of the facts stated in Findings of Fact 10 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, Tommy E. Breedlove d/b/a Georgia Livestock Market, 
shall cease and desist from: 


1. Failing to maintain his “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); 


2. Using funds received as proceeds from the sale, in commerce, of 
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livestock handled on a commission basis for purposes of his own and pur- 
poses other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers; 


3. Permitting a ringman or other employees of respondent engaged in 
the actual conduct of auction sales to purchase livestock out of consign- 
ment for their own speculative accounts and permitting any person or 
firm engaged in buying livestock at the stockyard as a dealer or market 
agency, or any owner, officer, agent or any employee of any such person 
or firm, to perform any service or duty in connection with the furnishing 
by respondent of its services; 


4. Failing to show the full, true and correct name of the respondent as 
the purchaser on accounts of sale for livestock which respondent pur- 
chases out of consignment; 


5. Issuing accounts of sale which fail to show the full, true and correct 
name of the buyer of consigned livestock; 


6. Issuing buyers invoices which fail to show the true and complete 
name and address of the buyer of consigned livestock; 


7. Issuing scale tickets which do not contain all of the information 
required by sections 201.49 and 201.73-1 of the regulations (9 CFR 
201.49, 201.73-1), including the true and correct name of the buyer of 
livestock and the time that correct zero balance of the scale is deter- 
mined. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a 
market agency and dealer subject to the Act, including a general ledger, 
a separate journal record of livestock purchased in support of the market 
and a separate journal record of livestock purchased and sold on a dealer 
basis. 


Respondent Tommy E. Breedlove d/b/a Georgia Livestock Market is 
suspended as a registrant under the Act until he demonstrates that he is 
no longer insolvent and that the deficit in his custodial account for ship- 
pers’ proceeds has been eliminated. When respondent demonstrates that 
he is no longer insolvent and that the deficit in his custodial account has 
been eliminated a supplemental order will be issued in his proceeding 
terminating the suspension. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 
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(No. 17,564) 


FOUR SQUARE MARKETS, INC. v. DIRECT LIVESTOCK BUYERS, INC. P&S 
Docket No. 5379. Decided January 14, 1977. 


Order of default 


John J. Casey. Presiding Officer. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for complainant. 
Respondent prose. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by the filing of a com- 
plaint on July 13, 1976. 


By such complaint, complainant claimed reparation in the amount of 
$20,258.05, from respondent, alleging failure to pay for livestock pur- 
chased. 


Copies of the complaint and of the investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the rules of practice (9 CFR 
§ 202.40), were served on respondent on October 5, 1976. A copy of the 
investigation report was served on complainant on October 1, 1976. 


At the time of service of the copies of the complaint and the investiga- 
tive report, respondent was notified that an answer thereto should be 
filed within 20 days after such service and that failure to file an answer 
would be deemed an admission of the allegations contained in the com- 
plaint, and the case file would be forwarded to the Office of the Secre- 
tary for the issuance of a default order without oral hearing, as provided 
in the rules of practice at 9 CFR § 202.41(d). No answer was filed by re- 
spondent. 


The failure of respondent to file an answer within the specified time 
limit is deemed to be an admission of the allegations of the complaint (9 
CFR§ 202.41(c) and (d)). 


The information contained in the investigation report is considered as 
part of the evidence in the proceeding pursuant to the rules of practice (9 
CFR§ 202.40). 
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On the basis of the record as thus formed, it is found as follows: 


1. Complainant, a corporation, at all times material herein was en- 
gaged in business as a market agency selling livestock on commission, 
and as a dealer buying and selling livestock for its own account, operat- 
ing on Four-Square Markets, Inc., a posted stockyard subject to the Act, 
at Marshall, Missouri, and was so registered with the Secretary under 
the Act. 


2. Respondent, a corporation, at all times material herein was en- 
gaged in business as a dealer, buying and selling livestock in commerce 
for its own account, with its principal place of business as Marshall, Mis- 
souri, and was so registered with the Secretary under the Act. 


3. On May 19, 1976, respondent purchased livestock from complain- 


ant, on said posted stockyard, for an agreed price of $20,258.05, and has 
never paid for same. 


Failure to pay for livestock purchased in commerce has been held 
many times to be an unjust practice within the meaning of section 307(a) 
of the Act (7 U.S.C. 208). Mid-So. Order Buyers v. Tige Enterprises, 34 
A.D. 1691 (1975). 


This decision and order is the same as a decision and order by the Sec- 
retary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
ed., Appendix p. 550). It constitutes “an order for the payment of mon- 
ey” within the meaning of section 309(f) of the Act (7 U.S.C. 210). 


That section provides that if respondent does not comply with this or- 
der within the time limit in this order, complainant may within one year 
of the date of this order file in the district court of the United States for 
the district in which it resides or in which is located the principal place 
of business of the respondent, or in any State court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which it claims damages and this order in the premises.* That section 
further provides that such suit in the district court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the district court or for 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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costs at any subsequent stage of the proceedings unless they accrue upon 
its appeal. That section further provides that if the petitioner finally 
prevails, it shall be allowed a reasonable attorney’s fee to be taxed and 
collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8th Cir., 1971). 
On complainant’s right to judicial review hereof, see United States v. 
ICC, 337 U.S. 426. 


ORDER 


Within thirty days from the date of this order, respondent Direct Live- 
stock Buyers, Inc., shall pay to complainant Four Squares Markets, Inc., 
the sum of $20,258.05 plus interest thereon at the rate of 8 percent per 
annum from July 1, 1976, until paid. 


Copies hereof shall be served on the parties. 


(No. 17,565) 


In re GENE THORP and GARY DAHLBY, P&S Docket No. 5197. Decided 
January 18, 1977. 


Express agreement — for delayed payment established. Dismissal of complaint 


For the reasons set forth herein, the complaint is dismissed. 


Stephen E. Hart, for complainant. 
Peter Lucas, Bellevue, WA, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), in which Administrative Law Judge 
Dorothea A. Baker filed an initial Decision and Order on October 15, 
1976, in which she ordered G&G Meats, Inc., and respondents to cease 
and desist from failing to pay when due for livestock purchases in com- 
merce. 


The respondents appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (37 F.R. 28475; 38 
F.R. 10795).! 


Since I believe the record does not support complainant’s position in 
this case, detailed findings and conclusions are not necessary. Specifi- 
cally, the regulations require payment for livestock “before the close of 
the next business day *** unless otherwise expressly agreed between the 
parties before the purchase of the livestock” (9 CFR 201.43(c)). The 
testimony of respondents supports the view that they had an express 
agreement for the delayed payment involved herein (Tr. 196-197, 203- 
205). The testimony by the owner of the livestock market (Tr. 70-71) 
does not detract materially from respondent’s testimony. Accordingly, 
the complaint should be dismissed. 


It should be noted that an employee of complainant testified that prior 
to the oral hearing in this proceeding, the owner of the livestock market 
told him that there was no agreement with respondents for delayed pay- 
ment (Tr. 230), and that the bookkeeper for the livestock market also 
told him that there was no agreement for delayed payment (Tr. 231, 
238). However, that was not the purport of the livestock market oper- 
ator’s testimony at the oral hearing in this proceeding (Tr. 70-71). 


ORDER 


The complaint in this proceeding is dismissed. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). 
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(No. 17,566) 


In re ANNA WALKER and CHARLES WALKER, P&S Docket No. 4983. De- 
cided January 18, 1977. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for willfully vio- 
lating the Act and regulations in connection with their operations as a dealer thereun- 
der as found herein. Respondents are suspended as a registrant under the Act for 60 
days and thereafter until they demonstrate that they are no longer insolvent. 


Rodney J. Streff, for complainant. 
Galen W. Pittman, La Crosse, WI, for respondent. 


Decision by John G. Liebert, Adminstrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondents have wilfully violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed amended answers in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.), and consent to the issuance of 
specified orders containing findings of fact and conclusions based upon 
the allegations of the complaint, the orders to become effective on the 
sixth day after service upon respondents. Complainant has recom- 
mended that the orders consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Anna Walker and Charles Walker, hereinafter referred to as re- 
spondents, are individuals with a principal place of business located at 
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Wauzeka, Wisconsin 53826. 


(b) Respondents, at all times material herein, were engaged in the 
business of buying and selling livestock in commerce for their own ac- 
count within the meaning and subject to the provisions of the Act. 


(c) Respondent Anna Walker at all times material herein, was 
registered with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce. 


2. Respondent Anna Walker’s current liabilities presently exceed her 
current assets. As of April 9, 1974, respondent Anna Walker had cur- 
rent liabilities totaling $130,802 and current assets totaling $91,125 re- 
sulting in an excess of current liabilities over current assets of $39,677. 


3. Respondents, in connection with their operations as a dealer within 
the meaning and subject to the provisions of the Act, on or about the 
dates and in the transactions set forth in paragraph ITI of the complaint, 
purchased livestock in commerce, and in purported payment therefor is- 
sued checks which were returned unpaid by the bank upon which they 
were drawn because respondents did not have sufficient funds on depos- 
it in the bank account upon which such checks were drawn. 


4. (a) Respondents, on or about the dates and in the transactions set 
forth in paragraphs III and IV of the complaint purchased livestock in 
commerce and failed to pay, when due, the full amount of the purchase 
price of such livestock. 


(b) As of April 30, 1974, there remained unpaid by the respond- 
ents a total of $99,099.52 for the livestock set forth in paragraphs III(a) 
and IV(a) of the complaint. 


5. Respondents, in connection with their business as a dealer, failed to 
keep accounts, records, and memoranda which fully and correctly dis- 
closed all transactions involved in their business in that respondents 
failed to keep and maintain a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, a sales journal, a monthly 
record of ending livestock inventory, and monthly reconciliations of 
their bank account. 


CONCLUSIONS OF LAW 


By reason of the facts found in Findings of Fact 2 herein, respondent 
Anna Walker’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 
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By reason of the facts found in Findings of Fact 3 and 4 herein, re- 
spondents have wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in Findings of Fact 5 herein, the respond- 
ents have violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondents have consented to the issuance of the or- 
der set forth below, and the complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


Respondent Charles Walker, his agents and employees, directly, or 
through any corporate or other device, in connection with his operations 
as a dealer, within the meaning of and subject to the provisions of the 
Act, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act including a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, a sales journal, a monthly 
record of ending livestock inventory, and monthly reconciliations of his 
bank account. 


Respondent Anna Walker, her agents and employees, directly or 
through any corporate or other device, in connection with her operations 
as a dealer, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


2. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in her business as a deal- 
er subject to the Act including, a general ledger of accounts showing as- 
sets, liabilities, income, expenses, and net worth, a sales journal, a 
monthly record of ending livestock inventory, and monthly reconcilia- 
tions of her bank account. 
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Respondent Anna Walker is suspended as a registrant under the Act 
for a period of 60 days and thereafter until she demonstrates that she is 
no longer insolvent. When respondent Anna Walker demonstrates that 
she is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating the suspension after the expiration of the 60 day 
period. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service thereof 
upon respondents. The suspension provision of this order shall become 
effective on the sixth day after service thereof upon respondent Anna 
Walker; Provided, however, that if by any means or device whatever, all 
or part of the suspension period is not effectively served during the peri- 
od indicated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be the date fixed 
by a court of competent jurisdiction which issues an appropriate order 
with respect thereto. 


Copies hereof shall be served upon the parties. 


(No. 17,567) 


In re GALLATIN LIVESTOCK AUCTION INC. P&S Docket No. 5373. Decided 
January 21, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for wilfull viola- 
tion of the Act and the regulations in connection with its operations as a market 
agency and dealer thereunder as found herein. Respondent is ordered to cease and 
desist from said violations. 


James A. Brennan, for complainant. 
Syd Weybrew, Gallatin, MO for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), in- 
stituted by a complaint filed on November 10, 1976 by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR§ 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR § 202.1 et seq.), and consents to the issuance of a speci- 
fied order containing findings of fact and conclusions based upon the 
allegations of the complaint, the order to become effective on the sixth 
day after service upon respondent. Complainant has recommended that 
the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Gallatin Livestock Auction, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at Gallatin, Missouri 64640. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
Gallatin Livestock Auction, Inc. a stockyard, posted under and subject to 
the provisions of the Act; 


(2) Engaged in the business of buying and selling livestock ona 
commission basis at the stockyard, and buying and selling livestock in 
commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on commission, and as a dealer to buy 
and sell livestock in commerce. 


2. Respondent, during the period from August 29, 1975 through 
August 31, 1976, failed to maintain and use properly its “Custodial 
Account for Shippers’ Proceeds”, hereinafter referred to as the custodial 
account, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or con- 
signors of livestock, in that: 


(a) As of August 29, 1975, respondent had outstanding 
checks drawn on its custodial account in the amount of $26,868.97 and 
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had to offset such checks, cash in said bank account in the amount of 
$21,442.91, no deposits in transit, and current proceeds receivable in 
the amount of $2,486.67, resulting in a deficiency of $2,939.39 in funds 
available to pay shippers’ proceeds; 


(b) As of September 30, 1975, respondent had outstanding 
checks drawn on its custodial account in the amount of $16,806.47 and 
had to offset such checks, cash in said bank account in the amount of 
$9,972.41, no deposits in transit, and no current proceeds receivable, 
resulting in a deficiency of $6,834.06 in funds available to pay shippers’ 
proceeds; 


(c) As of October 31, 1975, respondent had outstanding 
checks drawn on its custodial account in the amount of $25,556.38 and 
had to offset such checks, cash in said bank account in the amount of 
$15,521.44, no deposits in transit, and current proceeds receivable in 
the amount of $7,098.53, resulting in a deficiency of $2,936.41 in funds 
available to pay shippers’ proceeds; 


(d) As of August 31, 1976, respondent had outstanding 
checks drawn on its custodial account in the amount of $44,897.24 and 
had to offset such checks, cash in said bank account in the amount of 
$34,304.38, no deposits in transit, and no current proceeds receivable, 
resulting in a deficiency of $10,592.86 in funds available to pay 
shippers’ proceeds; and 


(e) Such deficiencies were due, in part, to respondent’s 
failure to deposit in its custodial account, within the time prescribed by 
the regulations, an amount equal to the proceeds receivable from sales of 
consigned livestock due from Gallatin Livestock Auction, Inc. and from 
officers W. Glenn Sullenger, Jr., President, and Daniel F. Froman, Vice- 
President, of Gallatin Livestock Auction, Inc. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. §§ 208 
and 213(a)) and section 201.42 of the regulations(9 CFR§ 201.42). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, has demonstrated that its “Custodial Account for 
Shippers’ Proceeds” is now in balance, and the complainant has recom- 
mended that such order be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents, employees, successors, and 
assigns, directly or through any corporate or other device, in connection 
with its operations as a market agency, shall cease and desist from: 


1. Failing to deposit in its “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42(c) of the regulations (9 CFR 
§ 201.42(c)), an amount equal to the proceeds receivable from the sale of 
consigned livestock; and 


2. Failing to maintain its “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR§ 201.42). 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondent. 


Copies hereof shall be served upon the parties. 


(No. 17, 568) 


In re MILTON BRYAN. P&S Docket No. 5367. Decided January 25, 1977. 


Accounts and records — incomplete or incorrect — Checks or drafts — insuffi- 

cient funds — Insolvency — current liabilities exceeding current assets — Mar- 

ket agency — operating while insolvent — Purchase prices — failure to pay 
promptly and in full — Sanction 


Where respondent wilfully, flagrantly and repeated violated the Act and the regulations in 
connection with his operations as a market agency thereunder as found herein. 
Respondent is suspended as a registrant under the Act for 60 days, effective as set 
forth in the Order herein. 


Rodney J. Streff and Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint filed 
on October 21, 1976, by the Administrator of the Packers & Stockyards 
Administration, United States Department of Agriculture. 


The complaint alleges that the respondent is an individual registered 
as a market agency and dealer under the Act and engaged in the business 
of buying and selling livestock in commerce. It charges, in part, that re- 
spondent engaged in the business of a market agency in commerce while 
his current liabilities exceeded his current assets; that respondent's cur- 
rent liabilities presently exceed his current assets; that respondent 
failed to pay and failed to pay, when due, for livestock purchases and 
issued insufficient funds checks and drafts in payment for livestock; and 
that respondent failed to keep accounts and records required by the Act. 


Such acts are alleged to have been wilfull; to constitute a failure to 
meet the financial requirements of the Act (7 U.S.C. 204); and to consti- 
tute violations of section 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Respondent filed an answer to the complaint on November 18, 1976, 
denying all allegations of the complaint and requesting an oral hearing. 


A hearing was held on January 25, 1977, in San Angelo, Texas, before 
Victor W. Palmer, Administrative Law Judge. The respondent was pres- 
ent. Rodney J. Streff and Mary Ellen Reese, Office of the General Coun- 
sel, United States Department of Agriculture, appeared as counsel for 
complainant. Complainant called several witnesses and introduced a 
number of exhibits into evidence. Respondent appeared and testified on 
his own behalf. 


Respondent, having been fully apprised of his rights as provided in 
sections 202.16 and 202.18 (9 CFR 202.16, 202.18) of the Rules of Prac- 
tice governing proceedings under the Packers and Stockyeards Act, 
waived the following rights with clear knowledge and understanding of 
those rights: 


(a) The right to receipt of notice of the filing of the transcript of 
testimony with the hearing clerk; 
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(b) The right to file with the hearing clerk proposed findings of 
fact, conclusions, and order and a brief in support thereof; 


(c) The right to appeal the decision of the Administrative Law 
Judge to the Secretary of Agriculture; and 


(d) The right to appeal a final decision of the Secretary of Agricul- 
ture to the United States Court of Appeals. 


(e) The right to contest the immediate finality of the decision of 
the Administrative Law Judge. 


Respondent and complainant agreed that the decision and order of the 
Administrative Law Judge shall become final and effective upon service 
of the decision upon respondent. 


FINDINGS OF FACT 


1. Milton Bryan, hereinafter referred to as the respondent, is an indi- 
vidual whose principal place of business is Ballinger, Texas 76821. 


2. Respondent, at all times material herein, was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency selling livestock 
on a commission basis in commerce. 


3. Respondent’s current liabilities as of September 29, 1976, exceeded 
his current assets. As of September 29, 1976, respondent had current 
liabilities totaling $357,151.85 and current assets totaling $172,699.57, 
resulting in an excess of current liabilities over current assets of 
$184,452.28. 


4. Respondent, since September 29, 1976, has engaged in the business 
of a market agency in commerce notwithstanding that during the period 
while he so operated his current liabilities exceeded his current assets. 


5. Respondent’s current liabilities presently exceed his current assets. 


6. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor issued checks or 
drafts which were returned unpaid or were being held by the bank upon 
which they were drawn because respondent did not have sufficient funds 
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on deposit in the account upon which such checks or drafts were drawn. 


Date Of Check, 

Draft,Return No. Of 

Or Hold Notice Head Amount 
9/11/76 49 $ 11,260.88 
9/11/76 58 11,801.64 
9/11/76 22 4,129.55 
9/13/76 50 8,769.20 
9/4/76 22 4,254.76 
9/11/76 58 10,866.21 
9/11/76 18 3,843.42 
9/21/76 84 15,389.22 
9/28/76 98 18,665.57 
9/14/76 55 9,773.00 


From Whom Purchased 
Sweetwater Livestock Auction, Inc. 
Sweetwater, Texas 
Sweetwater Livestock Auction, Inc. 
Sweetwater, Texas 
Haskell Livestock Auction Co. 
Haskell, Texas 
Ranger Livestock Auction 
Ranger, Texas 
Ranger Livestock Auction 
Ranger, Texas 
Mason Auction Co. 

Mason, Texas 

Mason Auction Co. 

Mason, Texas 

Breckenridge Stockyard, Inc. 
Breckenridge, Texas 
Breckenridge Stockyard, Inc. 
Breckenridge, Texas 
Eastland Auction Co. 
Eastland, Texas 


7. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below and in paragraph 
III above, purchased livestock in commerce and failed to pay, when due, 
the full amount of the purchase price of such livestock. 


Dates 


Purchased 


9/1/76 


9/8/76 
9/11/76 


9/9/76 


9/4/76 
9/9/76 


9/2/76 
9/11/76 


9/4/76 
9/10/76 


9/10/76 


Purchased From 
Sweetwater Livestock Auction, 


Inc., Sweetwater, Texas 


” 


Haskell Livestock Auction Co. 


Haskell, Texas 

Ranger Livestock Auction 
Ranger, Texas 
Mason Auction Co. 


Mason, Texas 
” ” 


Breckenridge Stockyards, Inc. 


Breckenridge, Texas 
Junction Stockyards, Inc. 
Junction, Texas 

” 


” 


No. Of 
Head Amount 
49 $ 11,260.88 
: 58 11,801.64 
22 4,129.55 
50 8,769.20 
? 22 4,254.76 
58 10,866.21 
- 18 3,843.42 
84 15,389.22 
" 98 18,665.57 
68 12,693.78 


. _ 5,408.22 
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Dates No. of 
Purchased Purchased From Head Amount 
9/8/76 Gillespie Livestock Co., Inc. 25 10,776.69 
Fredericksburg, Texas 
9/14/76 Eastland, Auction Co. 55 9,773.00 
Eastland, Texas 
9/2 thru Abilene Auction, Inc. 526 98,696.57 


9/14/76 Abilene, Texas 


As of October 15, 1976, there remained unpaid by the respondent a 
total of $226,328.71 for the livestock purchased in the transactions set 
forth in paragraphs ITI and IV(a) above. 


8. Respondent, in connection with his operations as a dealer, failed to 
keep accounts and records which fully and correctly disclosed all trans- 
actions involved in his business as a dealer under the Act in that re- 
spondent failed to keep and maintain a general ledger of accounts show- 
ing assets, liabilities, net worth, incomes and expenses; supporting sub- 
sidiary ledgers including inventory, accounts and notes receivable, fixed 
assets and accounts and notes payable; and failed to keep all purchase in- 
voices and recaps of livestock purchased, received from auction markets. 


CONCLUSIONS 


Section 204 of Title 7, U.S.C., provides in part that. . . “whenever, af- 
ter due notice and hearing the Secretary finds any registrant is insolvent 
or has violated any provisions of said Act he may issue an order suspend- 
ing such registrant for a reasonable specified period.” 


The statute contains no definition of solvency. The Secretary has used 
the test of current assets against current liabilities for many years. See 
In re Southern Buyers, Inc., 19 Agriculture Decisions (hereinafter A.D.) 
811 (1955); and In re John L. Cooper, et al. d/b/a Cooper Commission 
Co., 19 A.D. 160 (1960). In Bowman v. U.S. Department of Agriculture 
et al., 363 F.2d 81 (C.A. 5, 1966) the Fifth Circuit Court of Appeals ap- 
proved the Secretary's test and stated: “Having in mind the remedial 
purposes of the Act, we hold that the test used for determining solvency 
or insolvency under the circumstances here was reasonable. A financial 
status where current assets exceed current liabilities would be the sine 
qua non of prompt payment.” 


Section 312 of the Act (7 U.S.C. 213) states, in relevant part: “(a) It 
shall be unlawful for any ... market agency, or dealer to engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or device 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 37 





in connection with ... the buying, or selling on a commission basis or 
otherwise . . . of livestock. (b) Whenever . . . the Secretary has reason to 
believe, that any .. . market agency, or dealer is violating the provisions 
of subdivision (a), the Secretary after notice and full hearing may make 
an order that he shall cease and desist from continuing such violation to 
the extent that the Secretary finds that it does or will exist.” (7 U.S.C. 
213) 


It is well established that the continued operation of a registrant, 
while insolvent is a violation of 312(a) of the Act. In re Midwest Live- 
stock Commn, 23 A.D. 816 (1964); In re W. I. Bowman, 23 A.D. 1074 
(1964) aff'd sub nom., Bowman v. U.S. Dept. of Agriculture, 363 F.2d 81 
(5th Cir. 1966); In re Florida Beef Producers, 35 A.D. 576 (1976) In re H. 
C. Neel, 32 A.D. 644 (1973). 


The Secretary has long held that the issuance of insufficient fund 
checks or drafts in payment for livestock whether or not the checks or 
drafts are later made good constitutes an unfair and deceptive practice 
in violation of section 312(a) of the Act. (7 U.S.C. 213(a)) In re Ronald 
Emberton, 23 A.D. 1109 (1964); In re Victor Koenig d/b/a Koenig Sales 
Barn, 24 A.D. 1213 (1965); In re Adolf Sklar, 31 A.D. 872 (1972). 


Section 201.43(b) of the regulations promulgated under the Act pro- 
vides, in relevant part, that “[eJach packer, market agency, or dealer pur- 
chasing livestock shall, before the close of the next business day follow- 
ing the purchase of livestock and the determination of the amount of the 
purchase price, transmit or deliver to the seller or his duly authorized 
agent the full amount of the purchase price, unless otherwise expressly 
agreed between the parties before the purchase of the livestock. (9 CFR 
201.43\(b)). 


This regulation, with some modifications, became statutory in section 
409 of the newly amended Act which states in part: “(a) Each. . . market 
agency, or dealer purchasing livestock shall, before the close of the next 
business day following the purchase of livestock and transfer of posses- 
sion thereof, deliver to the seller or his duly authorized representative 
the full amount of the purchase price. . . . (b) Notwithstanding the provi- 
sions of subsection (a) of this section and subject to such terms and con- 
ditions as the Secretary may prescribe, the parties to the purchase and 
sale of livestock may expressly agree in writing, before such purchase or 
sale, to effect payment in a manner other than that required in subsec- 
tion (a). . . .(c) Any delay or attempt to delay bya. . . market agency, [or] 
dealer ... purchasing livestock, the collection of funds as herein pro- 
vided, or otherwise for the purpose of or resulting in extending the usual 
period of payment for such livestock shall be considered an ‘unfair prac- 
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tice’ in violation of this Act. Nothing in this section shall be deemed to 
limit the meaning of the term ‘unfair practice’ as used in this Act.” 


It has been held repeatedly and consistently by the Secretary, in cases 
arising under both Title II and Title III of the Act that failure to pay 
within the time prescribed in section 201.43(b) of the regulations con- 
stitutes a violation of section 202(a) or 312(a) of the Act, respectively. In 
re Fontenos Bros., 27 A.D. 1429 (1968); In re Kurtz G. Schmitz, 27 A.D. 
435 (1968); In re Sebastopol Meat Co., Inc., 28 A.D. 435 (1969); In re S. 
M. Jamison, 28 A.D. 581 (1969); In re Joe Doctorman & Son, 28 A.D. 
840 (1969); In re Burlison Packing Co., 29 A.D. 1166 (1970); In re 
Charles H. McMillan, 31 A.D. 59 (1972); In re Jacob Weisel, 31 A.D. 776 
(1972). 


Under the Packers and Stockyards Act, it has been the Administra- 
tion’s policy to suspend registrants until they are able to meet certain fi- 
nancial requirements. The administration has consistently suspended 
registrants whose current liabilities exceed their current assets and has 
required those entities who were operating to cease and desist from 
operating while there current liabilities exceeded their current assets. In 
re Midwest Livestock Comm'n, 23 A.D. 816 (1964); In re W. I. Bowman, 
23 A.D. 1074 (1964) affd sub nom., Bowman v. United States Depart- 
ment of Agriculture, supra; In re Fred Kopacz, 35 A.D. 605 (1976). In re 
Florida Beef Producers, 35 A.D. 376 (1976). As the Court of Appeals 
noted in Bowman v. United States Department of Agriculture, supra, a 
“financial status where current assets exceed current liabilities would be 
the sine qua non of prompt payment.” 


Further, where registrants fail to pay for livestock and issue insuffi- 
cient funds checks and drafts in payment for livestock, the Administra- 
tion has sought to impose similar specified suspension periods for com- 
parable violations. Considering the evidence in this proceeding the impo- 
sition of a specified minimum 60 day suspension in consistent with the 
suspension sought by complainant in similar circumstances involving 
failure to pay for livestock where insufficient funds, checks and drafts 
are used. In re Roger Chandler, 35 A.D. 217 (1976); In re James L. 
Knight, 34 A.D. 583 (1975); In re Sam Odom, 33 A.D. 648 (1974), In re 
Florida Beef Producers, supra, In re Patrick Malone, 35 A.D. 665 (1976), 
In re Fred Kopacz, 35 A.D. 605 (1976). 


Accordingly, the cease and desist provisions as well as the suspension 
provisions sought by complainant are appropriate and should issue. 
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ORDER 


Respondent, Milton Bryan, his agents and employees, successors and 
assigns shall cease and desist from: 


(1) Operating as a market agency or dealer while his current liabili- 
ties exceed his current assets; 


(2) Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
in the bank account on which they are drawn to pay such checks or 
drafts; and 


(3) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act including: (a) a general ledger of accounts showing as- 
sets, liabilities, income, expenses and net worth; (b) subsidiary ledgers of 
inventory, accounts and notes receivable, accounts and notes payable, 
and fixed assets; and (c) all purchase invoices and recaps of livestock pur- 
chases received from auction markets. 


Respondent is suspended as a registrant under the Act for 60 days and 
thereafter until such time as he shall demonstrate that he is no longer in- 
solvent. When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension. 


By agreement of the parties this order shall become final and effective 
upon its service upon respondent. However, in accordance with the Act, 
the effective day shall be January 31, 1977 (over 5 days hence). 


(No. 17,569) 


In re NORTH GEORGIA FARMERS LIVESTOCK MARKET, INC. P&S Docket 
No. 5328. Decided January 28, 1977. 


Consent order 
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Respondent has consented to issuance of a cease and desist order against it for wilfull viola- 
tions of the Act and the regulations issued thereunder as found herein in connection 
with its operations as a Market agency and dealer under the Act. Respondent is or- 
dered to cease and desist from said violations. 


James A. Brennan, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed on July 26, 1976, by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) North Georgia Farmers Livestock Market, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal place of 
business located at Canton, Georgia, and its business mailing address is 
Route #1, Box 121, Canton, Georgia 30114. 


(b) The respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operating the 
North Georgia Farmers Livestock Market, Inc. stockyard, Canton, 
Georgia (GA-121), a posted stockyard under the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 
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(3) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on commission and as a dealer to buy 
and sell livestock in commerce. 


2. Respondent, during the period from July 31, 1975 through August 
31, 1975, failed to maintain and use properly its “Custodial Account for 
Shippers’ Proceeds”, hereinafter referred to as the custodial account, 
thereby endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of live- 
stock, in that: 


(a) As of July 31, 1975, respondent had outstanding checks drawn 
on its custodial account in the amount of $59,077.38 and had to offset 
such checks, cash in said bank account in the amount of $50,636.57, no 
deposits in transit, and no current proceeds receivable, resulting in a de- 
ficiency of $8,440.81 in funds available to pay shippers’ proceeds; and 


(b) As of August 31, 1975, respondent had outstanding checks 
drawn on its custodial account in the amount of $27,562.35 and had to 
offset such checks, cash in said bank account in the amount of 
$24,154.00, no deposits in transit, and no current proceeds receivable, 
resulting in a deficiency of $3,408.35 in funds available to pay shippers’ 
proceeds; and 


(c) Such deficiencies were due, in part, to respondent’s failure to 
deposit in its custodial account, within the time prescribed by the regula- 
tions, an amount equal to the proceeds receivable from sales of con- 
signed livestock. 


3. Respondent, on or about the dates and in the transactions set forth 
below, permitted its auctioneer, Sam Simmons, a registered dealer with- 
in the meaning of the Act, doing business as Sam Simmons Livestock 
Commission Company, Cartersville, Georgia, to purchase for his own ac- 
count livestock which had been consigned to respondent for sale on a 
commission basis. 


Date No. of 

1975 Head Price 
9/1 47 $4,172.88 
9/8 40 3,961.96 
9/15 38 2,812.55 
9/29 43 3,815.38 


4. Respondent, on or about the dates and in the transactions set forth 
below, permitted its manager, Gene Wheeler, a registered dealer within 
the meaning of the Act, to purchase for his own account and for the 
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account of others, livestock which had been consigned to respondent for 
sale on a commission basis. 


Date No. of 

1975 Head Price 
9/1 35 $ 2,945.58 
9/1 3 163.40 
9/1 15 2,114.80 
9/1 21 3,367.32 
9/1 43 5,533.99 
9/1 32 3,687.14 
9/8 18 2,960.37 
9/8 29 3,970.33 
9/8 13 1,352.94 
9/8 4 1,094.57 
9/15 20 3,097.41 
9/15 72 4,497.31 
9/15 41 7,341.88 
9/22 20 3,038.24 
9/22 46 6,047.86 
9/22 42 3,134.28 
9/29 12 1,790.11 
9/29 57 3,380.76 
9/29 47 6,039.52 


5. Respondent, during the period from September 1, 1975 through 
September 29, 1975, employed as its manager Gene Wheeler and as its 
auctioneer Sam Simmons, registered dealers within the meaning of the 
Act, although respondent had knowledge of the fact that said in- 
dividuals were engaged in the business of buying and selling livestock, as 
dealers, at the stockyard. 


6. During the period May 26, 1975 through August 11, 1975, 
respondent, in connection with its operations as a market agency in com- 
merce, purchased livestock which had been consigned to it for sale on a 
commission basis and failed to show on the accounts of sale the true and 
correct name of the market agency as purchaser. 


Tag Designation 
Date Number Consignor of Buyer True Buyer 
6/2/75 270 Johnny Bagwell G&W 2 North Georgia 
Farmers Livestock 
Market, Inc. 
6/2/75 510 Robert Darnell G&W 5 _ , 
6/16/75 408 Ricky Bobo G&W 2 . f 
6/16/75 694 W. B. Jones G&W 5 7 
7/14/75 788 Danny David H&W ‘ . 
7/14/75 602 William Davis G&W 6 . ” 
7128/75 864 Larry Graham G&W 5 . 7 


7/28/75 37 Johnny Barns G&W7 
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7. Respondent, on or about the dates and in the transactions set forth 
below, submitted accounts of sale to consignors of livestock which failed 
to show the true and correct names of the purchasers. Respondent re- 
tained copies of such accounts of sale as part of its business records. 


Designation Used 
Date Tag No. of For Purchaser On True Name 
1975 Animal Consignor Accounting of Buyer 
5/12 967 Robert Milford Atchenson D. L. Atchenson 
5/12 Carl Barrett J.C. J.C. Owenby 
5/12 910 Milton Akins Dover Joe Dover 
5/19 463 a-1 Johnny Bagwell 
6/9 101 afl Gene Lindberg 
Clark 
7/14 602 William Davis G&W6 North Georgia 
Farmers Livestock 
Market, Inc. 
7/28 901 Gilbert S&S7 Charles Turner 
& Sons 
8/18 682 Carroll Carroll Elliott 
9/16 684 Wat-2 Watson Cattle 
Company 


8. Respondent, on or about the dates and in the transactions set forth 
below, in connection with its operations as a market agency, issued 
buyer’s invoices which failed to show the full and correct name and 
address of the purchaser. Respondent retained copies of such buyer’s in- 
voices as part of its business records. 


Date Designation Address of Buyer 
1975 Tag No. of Buyer on Invoice 
5/12 809 Ci, None 

5/12 910 Dover r 

5/12 831 J.C. e 

5/12 749 J.C. #2 “ 

5/12 770 Atcheson f 

7/128 901 S&S#7 ” 


9. Respondent, during the period May 26, 1975 through September 8, 
1975, in connection with its operations as a market agency, issued scale’ 
tickets which were incomplete in that they failed to show the time of 
balance on the scale tickets, the date of the weighing, the name of the 
buyer or a readily identifiable abbreviation thereof, or the name of the 
consignor and the initials of the person weighing the livestock. Respond- 
ent retained copies of such incomplete tickets as part of its records. 


10. Respondent, during the period January 1, 1975 through October 
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2, 1975, in connection with its operations as a market agency and dealer, 
failed to keep accounts, records, and memoranda which fully and cor- 
rectly disclosed all transactions involved in its business in that respond- 
ent, during said period, failed to (1) establish and maintain a separate 
journal account for livestock purchased on a market support basis; (2) 
establish and maintain a separate journal account for livestock pur- 
chased and sold on a dealer basis; (3) prepare and maintain a monthly 
reconciliation of all bank accounts; (4) prepare and maintain an itemized 
list of accounts receivable; and (5) prepare and maintain buyer’s invoices 
showing true and correct names of purchasers. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts set forth in Findings of Fact 3 and 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and section 201.57(a) of the regulations (9 CFR 
201.57(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.66(b) of the regulations (9 CFR 201.66(b)). 


By reason of the facts set forth in Finding of Fact 6 herein, respondent 
has wilfully violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a) and 221) and sections 201.43(a) and 201.59 of the regula- 
tions (9 CFR 201.43(a), 201.59). 


By reason of the facts set forth in Finding of Fact 7 herein, respondent 
has wilfully violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a) and 221) and section 201.43(a) of the regulations (9 CFR 
201.43(a)). 


By reason of the facts set forth in Finding of Fact 8 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221) and section 
201.44 of the regulations (9 CFR 201.44). 


By reason of the facts set forth in Finding of Fact 9 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221) and sections 
201.49 and 201.73-1 of the regulations (9 CFR 201.49 and 201.73-1). 


By reason of the facts set forth in Finding of Fact 10 herein, respond- 








50 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 44 


ent has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, has demonstrated that its “Custodial Account for Ship- 
pers’ Proceeds” is now in balance, and the complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors, and 
assigns, directly or through any corporate or other device in connection 
with its operations as a market agency and dealer, shall cease and desist 
from: 


1. Failing to deposit in its “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42(c) of the regulations (9 CFR 
201.42(c)), an amount equal to the proceeds receivable from the sale of 
consigned livestock; 


2. Failing to maintain its “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); 


3. Permitting its auctioneers or other employees engaged in the actual 
conduct of auction sales to purchase livestock out of consignment for 
their own account or for the accounts of others; 


4. Employing or permitting any person engaged in buying or selling 
livestock at its stockyard as a dealer or market agency to perform any 
service or duty in connection with the furnishing of its services; 


5. Purchasing livestock out of consignment without disclosing to the 
owner or consignor of the livestock on the account of sale, the full, true 
and correct name of the market agency as purchaser; 


6. Transmitting to consignors accounts of sale which fail to disclose 
the full, true and correct names of the buyers of consigned livestock; 


7. Issuing scale tickets for livestock sold on a weight basis which do 
not contain all of the information prescribed by sections 201.49 and 
201.73-1 of the regulations (9 CFR 201.49 and 201.73-1), including but 
not limited to: the date of weighing, the name of buyer or a designation 
by which said buyer can be readily identified, the name of the consignor, 
and the initials of the weighmaster; 


8. Failing to record the time of balance on scale tickets as prescribed 
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by section 201.73-1 of the regulations (9 CFR 201.73-1) and Scales and 
Weighing Memorandum No. 3 “Instructions For Weighing Livestock”; 
and 


9. Issuing purchase invoices which fail to show the true and correct 
name and address of the buyers of consigned livestock. 


Respondent shall keep accounts, records and memoranda as shall fully 
and correctly disclose all transactions involved in its business as a 
market agency and dealer subject to the Act, including, among other 
things: (1) scale tickets which reflect the date of the weighing, the name 
of the buyer or a designation by which said buyer can be readily iden- 
tified, the name of the consignor, and the initials of the weighmaster; (2) 
scale tickets which reflect the time of zero balance as prescribed by sec- 
tion 201.73-1 of the regulations (9 CFR 201.73-1); (3) a separate journal 
account for livestock purchased on a market support basis; (4) a separate 
journal account for livestock purchased and sold on a dealer basis; (5) a 
monthly reconciliation of all bank accounts; (6) an itemized list of ac- 
counts receivable; and (7) buyers invoices, “recap sheets”, and accounts 
of sale showing the true and correct names of the purchasers of live- 
stock. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondent. 


(No. 17,570) 


In re BUSTER & COMPANY, CLIFFORD HIGGS, d/b/a HIGGS CATTLE 
COMPANY, ILLINOIS LIVESTOCK MARKETING COMPANY, FRED E. 
MADDUX, d/b/a MADDUX & COMPANY, S. PHILLIP SCHAFFNER, d/b/a S 
& S ORDER BUYERS, EDWIN D. Coots, RALPH K. SWORDS, LARRY 
LARIMORE, and THOMAS E. MCARTHUR, d/b/a SITTON, COOTS & 
SWORDS. P&S Docket No. 4931. Decided January 31, 1977. 


Order of Dismissal 


Thomas Heinz, for complainant. 
Respondent pro se. 
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Decision by John A. Campbell, Administrative Law Judge. 


On February 4, 1977, the Packers and Stockyards Administration, by 
its attorney, filed a motion to dismiss this proceedng because of changes 
in the costs of providing stockyard services furnished by the respond- 
ents. 


In view of this fact, this proceeding is hereby dismissed without preju- 
dice, reserving to complainant the right to inquire at any time in the 
future into the reasonableness of respondents’ current schedule of rates 
and charges. 


(No. 17,571) 


In re VINCENT A. NIGG, P&S Docket No. 5332. Decided November 30, 
1976. 


Answer — failure to file — admission of facts — Checks or drafts — insufficient 
funds — Sanction 


Where respondent wilfully violated the Act and regulations in connection with his opera- 
tions as a dealer thereunder as found herein, respondent is sus s9ended as a registrant 
under the Act for 15 days. 


Allan A. Toubman, for complainant. 
Respondent prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
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Act, 1921, as amended and supplemented (7 U.S.C. 131 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the complaint and rules of practice governing proceedings 
under the Act were served upon the respondent by the Hearing Clerk by 
certified mail. Respondent was informed in the letter of service that an 
answer should be filed in accordance with the rules of practice and that 
failure to answer denying the allegations in the complaint and request- 
ing an oral hearing would constitute admission of such allegations and 
waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed in 
the rules of practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact.' This decision and 
order, therefore, is issued pursuant to section 202.9(c) of the rules of 
practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Vincent A. Nigg, hereinafter referred to as the respondent, is 
an individual whose address is Rural Route, Ipswich, South Dakota 
57451. 


(b) Respondent, at all times material herein, was: 


(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on or 
about the date and in the transaction specified below, purchased live- 
stock in commerce and in purported payment therefor issued a check 
which was returned unpaid by the bank upon which it was drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which the check was drawn. 


‘ A copy of Complainant’s Motion for Adoption of Proposed Decision was served upon 
Respondent on October 18, 1976. 
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Date of No.ofHead Amountof Purchased at 
Purchase Check and Species Check or From 
9-18-75 9-19-75 93 Cattle $22,158.69 Magness-Huron 


Livestock Exchange, Inc., 
Huron, South Dakota 


3. (a) Respondent, in connection with his operations as a dealer, on or 
about the date and in the transaction specified in finding of fact 2 above, 
purchased livestock in commerce and failed to pay, when due, the full 
purchase price for said livestock. 


(b) As of November 20, 1975, the entire amount remained unpaid. 
CONCLUSIONS 


By reason of the facts alleged in findings of fact 2 and 3 above, 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, in connection with his operations under the Act shall 
cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


2. Issuing checks in payment for livestock purchased in commerce 
without having or maintaining sufficient funds on deposit in the bank 
upon which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act for a period of 
15 days. 


Such order shall be effective on the sixth day after this decision and 
order become final.* Copies hereof shall be served upon the parties. 


Pursuant to the amended rules of practice governing proceedings 
under the Packers and Stockyards, this decision and order becomes final 
without further proceedings 35 days after service thereof unless ap- 
pealed to the Secretary of Agriculture by a party hereto within 30 days 


*The Decision and Order became final January 10, 1977.—Ed. 
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after service as provided in sections 202.16 and 202.18 of the rules of 
practice as amended (9 CFR 202.16, 202.18). 


(No. 17,572) 


In re DOUGLAS B. GRANT, P&S Docket No. 5345. Decided December 7, 
1976. 


Answer — failure to file — admission of facts — Bonding requirements — 
failure to comply with — Sanction 


Where respondent violated the Act and the regulations issued thereunder in failing to com- 
ply with the bonding requirements of the Act as found herein, respondent is sus- 
pended as a registrant under the Act until he is in full compliance with the bonding re- 
quirements thereof. 


Thomas C. Heinz, for complainant. 
Respondent prose. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 
inafter called the Act. It was instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture. The Complaint alleges that respondent has wil- 
fully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Copies of the Complaint and the rules of practice governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk by 
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certified mail. 


Respondent was informed in the letter of service that an Answer 
should be filed within 20 days, and that failure to answer denying the 
allegations in the Complaint and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 


Respondent has failed to file an Answer within the time prescribed. 
Accordingly, the material facts alleged in the Complaint, which are ad- 
mitted by respondent’s failure to file an Answer, are adopted and set 
forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to section 
202.9(c) of the rules of practice, as amended (9 CFR 202.9(c) as 
amended). 


FINDINGS OF FACT 


1. (a) Douglas B. Grant, d/b/a Grant’s Livestock, hereinafter referred 
to as the respondent, is an individual with his principal place of business 
located at Rockingham, North Carolina. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Based on the volume of business reported in the annual report of 
his dealer transactions during the period January 1, 1975, through 
December 31, 1975, respondent was required under the Act and the reg- 
ulations to increase from $16,000 to $45,000 the amount of bond or 
bond equivalent maintained to secure the performance of his dealer 
obligations. Respondent was notified by certified mail on or about May 
17, 1976, and June 25, 1976, that if he continued his livestock opera- 
tions without adequate bond coverage as required under the Act and the 
regulations, he would be in violation of the Act and the regulations 
promulgated thereunder. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer buying and selling live- 
stock in commerce for his own account without furnishing the required 
additional bond coverage. 
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CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


ORDER 


Respondent, in connection with his operations under the Act, shall 
cease and desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until such time 
as he complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, a sup- 
plemental order will be issued in this proceeding terminating the sus- 
pension. 


This order shall be effective from the sixth day after the Decision and 
Order become final. Copies hereof should be served upon the parties. 


Pursuant to the amended rules of practice governing procedures under 
the Packers and Stockyards Act, this Decision and Order become final* 
without further proceedings 35 days after service hereof UNLESS ap- 
pealed to the Secretary by a party hereto within 30 days after service, as 
provided in section 202.16 and 202.18 of the rules of practice as 
amended. 


(No. 17,573) 


In re WHEATHEART, INC. P&S Docket No. 5321. Decided December 7, 
1976. 


*The Decision and Order became final January 17, 1977.—Ed. 
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Checks or drafts — insufficient funds — Net proceeds — failure to pay when due 


Where respondent wilfully violated the Act and regulations in connection with its opera- 
tions as a dealer thereunder as found herein, respondent is ordered to cease and desist 
from said violations. 


Allan R. Kahan, for complainant. 
Frank R. Monroe, Houston, TX, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein 
called the Act. It was instituted by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Department 
of Agriculture. The complaint alleges that the respondent wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) 
of the regulations (9 CFR 201.43(b)). 


Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk, 
by certified mail on July 19, 1976. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying the 
allegations in the complaint and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 
Respondent has failed to file an answer. 


Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s failure to file an answer, are adopted and set 
forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to section 
202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Wheatheart, Inc., hereinafter referred to as the respondent, is a 
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corporation with its principal place of business located at P. O. Box 610, 
Perryton, Texas. 


(b) Respondent, at all times material herein, was engaged in the 
business of a dealer buying and selling livestock in commerce as the 
agent of the vendor or purchaser within the meaning and subject to the 
provisions of the Act. 


2. (a) Respondent, in connection with its operations as a dealer sell- 
ing livestock in commerce as the agent of the vendor, on or about the 
dates and in the transactions set forth below, issued checks in purported 
payment of the net proceeds resulting from the sale of livestock sold by 
it on said agency basis, which checks were returned unpaid by the bank 
on which they were drawn because respondent did not have sufficient 
funds on deposit in the account on which such checks were drawn. 


Date of Checks Name of Owner No. of head Amount of Checks 
1/13/75 J.&J. Cattle Co. 52 $18,371.74 
1/13/75 John Tunder 49 20,872.52 
1/13/75 Glen Hankins 130 54,493.55 
1/16/75 Ralph Crane 90 36,841.84 
12/16/74 and Charlie Webb 398 161,877.27 
1/15/75 


(b) Respondent, on or about the dates and in the transactions set 
forth above, sold livestock as the agent of the vendor in commerce and 
failed to pay, when due, to the vendors of such livestock the net proceeds 
resulting from such sale. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent shall cease and desist from: 

1. Issuing checks or drafts in payment of net proceeds resulting from 
the sale of livestock in commerce without having and maintaining suf- 
ficient funds on deposit in the bank account upon which they are drawn 
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to pay such checks or drafts; and 


2. Failing to pay vendors, when due, the actual net proceeds received 
from the sale of their livestock. 


This order shall be effective from the sixth day after the Decision and 
Order becomes final.* Copies hereof shall be served on the parties. 


Pursuant to the Amended Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order becomes 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in sections 202.16 and 202.18 of the Rules of Practice, as 
amended. 


(No. 17,574) 


In re WILLIE JAMES RAY. P&S Docket No. 5340. Decided December 21, 
1976. 


Accounts and records — incomplete or incorrect — Checks or drafts — 
insufficient funds — Purchase prices — failure to pay promptly and in full — 
Sanction 


Where respondent wilfully violated the Act and the regulations as found herein in 
connection with his operations as a dealer under the Act respondent is suspended as a 
registrant under the Act for a period of 15 days and thereafter until he demonstrates 
that he is no longer insolvent. 


Thomas C. Heinz, for complainant. 
William Frye, Eugene OR, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


*The Decision and Order became final January 18, 1977.—Ed. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act,, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 
inafter “the Act”, instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, charging that respondent op- 
erated as a dealer in commerce while insolvent, issued insufficient funds 
checks in payment for livestock, failed to pay for livestock purchases 
when due and failed to maintain proper books and records in his live- 
stock dealer business. 


Respondent by his attorney filed an answer admitting the juris- 
dictional allegations of the complaint, neither admitting nor denying the 
remaining allegations contained in the complaint and requesting an oral 
hearing. 


Accordingly, oral hearing was held October 27, 1976, in Eugene, 
Oregon. Respondent was represented by William F. Frye, Esquire, 
Eugene, Oregon. Complainant was represented by Thomas C. Heinz, 
Esquire, Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 


Respondent offered no evidence at the hearing, nor did respondent file 
a brief in this proceeding. The record evidence, including the exhibits 
offered and received, supports the allegations of the complaint. 
Accordingly the proposed findings and conclusions as well as the 
proposed order submitted by complainant are, with minor revisions, 
adopted as appropriate for entry herein. 


FINDINGS OF FACT 


1. a. Respondent, Willie James Ray, is an individual whose address is 
581 Sovern Lane, Junction City, Oregon. 


b. Respondent, at all times material herein was: 


(1) engaged in the business of buying and selling livestock in 
commerce for his own account, and 


(2) registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of January 9, 1976, and 
December 9, 1975, exceeded his current assets. As of January 9, 1976, 
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respondent had current liabilities totaling $28,009.60 and current assets 
totaling $2,556.50, resulting in an excess of current liabilities over cur- 
rent assets of $25,453.10. As of December 9, 1975, respondent had cur- 
rent liabilities totaling $36,544.20 and current assets totaling 
$13,372.46, resulting in an excess of current liabilities over current 
assets of $23,171.83. 


(b) Respondent’s current liabilities presently exceed his current 
assets. 


3. Respondent, during the period December 9, 1975, through January 
9, 1976, engaged in business as a dealer in commerce, notwithstanding 
the fact that during such period respondent's current liabilities exceeded 
his current assets. 


4. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor, issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 


Date of Date of No. of Amount Purchased at 
Purchase Check Head of Check or From 
9/13/75 9/13/75 28 Cattle $ 5,892.14 Eugene Livestock Auction, Inc. 
9/27/75 9/27/75 33 Cattle 6,526.125 i : : 
10/16/75 10/16/75 32 Calves 4,137.05 W.R. Merchin 
11/22/75 11/22/75 47 Cattle 10,432.95 Hemen Way Farms 
11/25/75 11/25/75 27 Head 6,029.25 John Woodruff 
1/29/76 1/29/76 7 Head 1,789.78 Valley Livestock Sales 
1/30/76 1/30/76 13 Cows 3,343.19 Corvallis Auction Yard 


5. (a) Respondent, in connection with his operation as a dealer, on or 
about the dates and in the transactions set forth in paragraph 4 above, 
and in the transactions set forth below, purchased livestock in commerce 
and failed to pay, when due, the full amount of the purchase price for 
such livestock. 


Date of No. of Head Amount Purchased From 
Purchase and Species 
12/6/75 84 Cattle $ 14,258.85 Eugene Livestock 
Auction, Inc. 
12/13/75 72 Cattle 12,326.66 : F . 


(b) As of April 27, 1976, there remained unpaid by the respondent 
a total of $19,291.12 for the livestock purchases set forth in 5(a) above. 
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(Tr. pp. 31, 34). 


6. Respondent, in connection with his business as a dealer, failed to 
keep accounts, records, and memoranda which fully and correctly dis- 
closed all transactions involved in his business as a dealer under the Act 
in that respondent failed to keep and maintain (1) a cash receipts jour- 
nal; (2) a daily record of livestock purchases and sales; (3) a record of 
checks issued; and (4) a livestock inventory. 


7. Respondent was given specific notice of the prompt payment re- 
quirements of the Act and regulations by certified mail dated June 12, 
1972. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 2, respondent’s fi- 
nancial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts contained in Findings of Fact 3, respondent has 
violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts contained in Findings of Fact 4 and 5, respond- 
ent has willfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts contained in Findings of Fact 6, respondent has 
violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


1. Respondent shall cease and desist from: 


a. Operating as a dealer while his current liabilities exceed his cur- 
rent assets; 


b. Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks or 
drafts; and 


c. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 
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2. Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his business sub- 
ject to the Act including (1) a daily record of livestock purchases and 
sales; (2) a cash receipts journal; (3) a complete and accurate record of 
checks issued; and (4) a livestock inventory record. 


3. Respondent is suspended as a registrant under the Act for a period 
of 15 days and thereafter until he demonstrates that he is no longer in- 
solvent. When respondent demonstrates that he is no longer insolvent, a 
Supplemental Order will be issued in this proceeding terminating this 
suspension after the expiration of the 15 day period. 


4. This order shall become effective on the sixth day after this deci- 
sion and order becomes final.* 


5. Pursuant to the Rules of Practice governing proceedings under the 
Act, this decision and order become final without further procedure 35 
days after service unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service, as provided in Sections 202.16 and 
202.18 of said Rules (9 CFR 202.16 and 202.18). 


6. Copies hereof shall be served upon the parties. 


(No. 17,575) 


In re WILLIS HOUGH, P&S Docket No. 5318. Decided November 29, 
1976. 


Answer — failure to file — admission of facts — Checks or drafts — insufficient 
funds — Failure to pay when due — wilful flagrant and repeated violations 


Where respondent wilfully, flagrantly and repeatedly violated the Act and the regulations 
in connection with his operations as a dealer thereunder as found herein, respondent is 
ordered to cease and desist from said violations. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


*The Decision and Order became final January 31, 1977.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture. The Complaint alleges that respondent will- 
fully violated section 312(a) of the Act 7 U.S.C. 213(a) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk by 
certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying the al- 
legations in the complaint and requesting an oral hearing would consti- 
tute admission of such allegations and waiver of such hearing. 


Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by Respondent’s failure to file an answer, are adopted and set 
forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to Section 
202.9(c) of the Rules of Practice, as amended (9 CFR 202.9%(c) as 
amended). 


FINDINGS OF FACT 


1. (a) Willis Hough, d/b/a H & H Cattle Co. or H & S Cattle Co., here- 
inafter referred to as the respondent, is an individual whose address at 
all times material herein was Greenbrier, Arkansas 72058, and whose 
last known address was c/o Lakin Feed Lots, Lakin, Kansas 67860. 


(b) Respondent, at all times material herein, was engaged in the 
business of buying and selling livestock in commerce for his own account 
as a dealer within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer on or 
about the dates and in the transactions set forth in paragraph II of the 
Complaint, purchased livestock in commerce, and in purported payment 
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therefor, issued checks which were returned unpaid by the banks upon 
which they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph III of the 
Complaint, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price of such livestock. 


CONCLUSIONS OF LAW 


By reason of the facts found in paragraph 2 and 3 herein, respondent 
has wilfully violated Section 312(a) of the Act, and section 201.43(b) of 
the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, his successors and assigns, his agents and employees, 
directly, or through any corporate or other device, shall cease and desist 
from: 


(1) Failing to pay, when due, the full price of livestock purchased in 
commerce; and 


(2) Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks. 


This order shall be effective from the sixth day after the Decision and 
Order become final.* Copies hereof should be served upon the parties. 


Pursuant to the Rules of Practice governing proceedings under the 
Packers and Stockyards Act, this Decision and Order becomes final with- 
out further proceedings 35 days after service hereof UNLESS appealed 
to the Secretary by a party hereto within 30 days after service, as pro- 
vided in Sections 202.16 and 202.18 of the Rules of Practice. 


*The Decision and Order became final January 10, 1977.—Ed. 
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(No. 17,576) 


BERWICK VEGETABLE COOPERATIVE v. MARKET BASKET, INC. PACA 
Docket No. 2-3901. Decided January 5, 1977. 


Sales contract — amendment of — Disposition — absence of evidence as to — De- 
livered contract price — failure to pay in full — Reparation awarded 


Under the terms of the amended sales contract, as set forth herein, respondent is liable to 
complainant for the delivered contract price of the pumpkins in issue, $1,670.25, less 
the amount of $775.00 already paid by respondent thereon, for a total due and owing 
complainant of $895.25 for which reparation is awarded. 


Ed Barron, Presiding Officer. 
Complainant pro se. 
Jesse Clyde Mason, Dyersburg, TN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499aet seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $895.25 in connection with a trans- 
action in interstate commerce involving a shipment of one truckload of 
pumpkins from West Chester, Pennsylvania, to Memphis, Tennessee, in 
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October 1974. 


A copy of the report of investigation prepared by this Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer denying liability to com- 
plainant. 


Since the amount claimed in the complaint does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were given opportunity 
to submit further evidence in the form of sworn statements, and to file 
briefs, but neither did so. 


FINDINGS OF FACT 


1. Complainant, Berwick Vegetable Cooperative, is a corporation 
whose address is Box 423, Berwick, Pennsylvania. 


2. Respondent, Market Basket, Inc., is a corporation whose address is 
4862 Summer Avenue, Memphis, Tennessee. At all times pertinent here- 
to, respondent was licensed under the Act. 


3. On or about October 28, 1974, in the course of interstate com- 
merce, complainant sold to respondent one truckload of Halloween 
pumpkins at an agreed price of $85 per ton, delivered to respondent’s 
place of business in Memphis, with such delivery to be no later than 
noon, October 30, 1975. The contract was negotiated through a broker, 
Van-Orr Company of Kingston, Pennsylvania. 


4. The shipment did not make timely delivery, arriving at contract 
destination at 6:00 p.m. on October 30, or a delay of six hours. As a re- 
sult of this breach, respondent refused to accept and unload the pump- 
kins. 


5. In subsequent negotiations between the parties through the broker, 
it was agreed that respondent should unload the pumpkins, but would be 
liable to complainant only for the quantity actually sold, at $85 per ton. 
It was further agreed that the unsold portion of the load would be re- 
turned to complainant on the truck, to be credited to respondent, at $85 
per ton, against the contract price. 


6. The entire load of pumpkins was unloaded from the truck, and 
none were returned to complainant by respondent. 
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7. The delivered contract price of the pumpkins was $1,670.25, of 
which respondent has made payment of $775.00 to complainant in con- 
nection with this transaction. 


8. The formal complaint was filed on June 30, 1975, which was with- 
in nine months after the cause of action herein accrued. 


CONCLUSIONS 


A number of facts are not in dispute herein: the purchase of the pump- 
kins by respondent, under contract terms set forth in Finding of Fact 
No. 3; complainant’s failure to make timely delivery of the pumpkins, in 
breach of the contract, as described in Finding of Fact No. 4; and 
respondent’s refusal to accept the pumpkins, due to complainant’s 
breach, as also set forth in Finding of Fact No. 4. 


It is clear from the record that the parties, subsequent to the late arriv- 
al of the pumpkins on October 30, communicated with each other 
through the broker. As a result of those communications, it was agreed 
that respondent, if it accepted the produce, would not be liable to com- 
plainant for the entire load at the delivered price of $85 per ton, but only 
for such quantity - at $85 per ton - as respondent could sell. As to the un- 
sold remainder, it was to be returned to complainant, who would weight 
such return and credit respondent at $85 per ton against the original 
contract total. 


Pursuant to this agreement, respondent unloaded the entire truckload 
of pumpkins. Although respondent contends that various quantities of 
the product were not salable due to poor condition, none of the pump- 
kins were returned to complainant. In addition, and while respondent al- 
leges that certain of the pumpkins were dumped, no evidence, such as 
dumping certificates, were submitted by respondent. Along this same 
line, a personal investigation by the Department of respondent’s records 
(Exhibit No. 9, Report of Investigation), revealed nothing that would 
shed any light on respondent’s disposition of the pumpkins. 


Respondent, under the terms of its amended agreement with com- 
plainant, is liable to complainant for all pumpkins not sold and returned 
to complainant. Respondent returned none of the pumpkins to complain- 
ant, and has paid for only a part of the load received. As to the remain- 
der of the load, respondent has failed to show that this was not salable, 
or was not sold. Accordingly, it is concluded that respondent owes com- 
plainant, under the terms of the amended sales contract, the total de- 
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livered contract price of $1,670.25, less the sum of $775 already paid in 
connection with this transaction, or a balance of $895.25. Respondent’s 
failure to pay this balance to complainant is in violation of section 2 of 
the Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay to the 
complainant as reparation $895.25 with interest thereon at 8 percent 
per annum from December 1, 1974, until paid. Copies of this order shall 
be served upon the parties. 


(No. 17,577) 


AMATORE DIGIOIA v. JAMES M. MESSINA AND Co. PACA Docket No. 
2-3464. Decided January 5, 1977. 


Contract — breach of — Damages — measure of — Reparation awarded 


Where complainant breached the contract with respect to 10 of the shipments in issue re- 
sulting in damages to respondent in the amount of $13,394.25, complainant is liable to 
respondent for said amount, less the amount of $1,861.77 due complainant for the 
three loads on which there was no breach, for a total amount due respondent of 
$11,562.48 for which reparation is awarded respondent against complainant, and the 
complainant herein is dismissed. 


Additional reparation is awarded respondent, as the prevailing party, in the amount of 
$510.48 for fees and expenses in connection with the oral hearing. 


Morris L. Selinger, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
Frank Golbus, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $9,564.14 or, in the alternative, 
$11,638.44 in connection with 13 shipments of watermelons purchased 
in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. The answer of respondent included a counterclaim against 
complainant in the amount of $1,697.30. Respondent requested an oral 
hearing which was held at Chicago, Illinois, on January 28 and 29, 1975. 
Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant, Amatore Di Gioia, is an individual whose post office 
address is 2740 South Ashland Avenue, Chicago, Illinois. At the time of 
the transactions involved herein, complainant was licensed under the 
Act. 


2. Respondent, James A. Messina, is an individual d/b/a James Mes- 
sina & Company, whose post office address is 2700 South Wentworth 
Avenue, Chicago, Illinois. At the time of the transactions involved 
herein, respondent was licensed under the Act. 


3. On or about June 23, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from Flor- 
ida in van No. REAZ708205, 47,210 pounds of Crimson Variety water- 
melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, for a 
total invoice price of $1,680.14. 


4. The watermelons arrived at destination at Chicago, Illinois, on or 
about June 30, 1973, and were inspected on the same day by the Chicago 
Inspection Agency. The inspection report read in relevant part as fol- 
lows: 


Load: LOADED LENGTHWISE. On straw or hay bedding. Load slightly disar- 
ranged and sunken due to collapsed and decayed melons. 
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Commodity: CRIMPSON WATERMELONS: Melons are fairly well formed. Dark 
green color with most showing heavy ground sides. Load sunken and slightly disar- 
ranged. Bedding wet. Sour odor permeating the interior of the van. Many melons 
dented and overripe. Averaging 18% decay. 


5. On or about June 23, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from Flor- 
ida in van No. REAZ709383, 42,490 pounds of Crimson Variety water- 
melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, fora 
total invoice price of $1,519.66. 


6. The watermelons arrived at destination in Chicago, Illinois, on or 
about June 30, 1973, and were inspected on the same day by the Chicago 
Inspection Agency. The inspection report read in relevant part as fol- 
lows: 


Load: Loaded lengthwise. On straw or hay bedding. Load slightly disarranged and 
sunken due to collapsed and decayed melons. 


Commodity: CRIMSON WATERMELONS: Melons are fairly well formed. Mostly 
medium green color with most showing heavy ground sides. Load sunken and disar- 
ranged due to collapsed and decayed melons. Averaging 16 percent decay. Sour odor 
permeating the interior of the car. Many melons dented and overripe. Averaging 
18% decay. 


7. On or about June 20, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from Flor- 
ida in van No. SBD30373, 47,900 pounds of Jubilee Variety water- 
melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, for a 
total invoice price of $1,703.60. 


8. The watermelons arrived at destination at Chicago, Illinois, on or 
about June 23, 1973, and were inspected on June 25, 1973, by the Chi- 
cago Inspection Agency. The inspection report read in relevant part as 
follows: 


Load: Loaded lengthwise. Straw bedding. 


Commodity: STRIPE WATERMELONS: Melons are fairly well formed. Most show- 
ing heavy ground sides and white sides. Load sunken and slightly disarranged due 
to collapsed and decayed melons. Bedding wet. Sour odor permeating the interior of 
the carrier. Many melons are dented through the load. Averaging 15% decay. 


9. On or about June 20, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from F lor- 
ida in van No. RLNZ702946, 44,000 pounds of Crimson Variety water- 
melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, for a 
total invoice price of $1,571. 
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10. The watermelons arrived at destination at Chicago, Illinois, on or 
about June 23, 1973, and were inspected on June 25, 1973, by the Chi- 
cago Inspection Agency. The inspection report read in relevant report as 
follows: 


Load: Loaded lengthwise. On straw or hay bedding. 


Commodity: CRIMSON AND STRIPE WATERMELONS: Melons are fairy well 
formed. Most showing heavy ground sides and white sides. Load sunken and slight- 
ly disarranged due to collapsed and decayed melons. Bedding wet. Sour odor per- 
meating the interior of the van. Many melons dented. Melons piled at the rear of the 
load. Averaging 15% decay. 


11. On or about June 22, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from Flor- 
ida in van No. REAZ709874, 44,480 pounds of Jubilee Variety water- 
melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, for a 
total invoice price of $1,587.32. 


12. The watermelons arrived at destination at Chicago, Illinois, on or 
about June 25, 1973, and were inspected on June 26, 1973, by the Chi- 
cago Inspection Agency. The inspection report read in relevant part as 
follows: 


Load: Loaded lengthwise. On straw or hay bedding. Melons piled up at the rear of 
the load. Load slightly disarranged. 


Commodity: STRIPE WATERMELONS: Melons are fairly well formed. Dark green 
color with most showing heavy ground sides and white sides. Load sunken and 
slightly disarranged due to collapsed and decayed melons. Bedding wet. Sour odor 
permeating the interior of the van. Many melons dented. Averaging 16% decay. 


13. On or about June 22, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from F lor- 
ida in van No. REAZ706607, 40,750 pounds of Crimson Variety and 250 
pounds of Jubilee Variety watermelons at 3.4 cents per pound, f.o.b., 
plus $75 for board and straw, for a total invoice price of $1,469. 


14. The watermelons arrived at destination at Chicago, Illinois, on or 
about June 25, 1973, and were inspected on the same day, by the Chi- 
cago Inspection Agency. The inspection report read in relevant part as 
follows: 


Load: Loaded lengthwise. On straw or hay bedding. Melons piled up at the rear of 
the trailer. Load slightly disarranged. 


Commodity: STRIPE AND CRIMSON WATERMELONS: Melons are fairly well 
formed. Dark green color with most showing heavy ground sides and white sides. 
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Load sunken and slightly disarranged due to collapsed and decayed melons. Bedding 
wet. Sour odor permeating the interior of the van. Many melons dented and over- 
ripe. Averaging 16% decay. 


15. On or about June 27, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from Flor- 
ida in van No. FT72505, 37,870 pounds of Crimson Variety water- 
melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, for a 
total invoice price of $1,362.58. 


16. The watermelons arrived at destination at Chicago, Illinois, on or 
about July 1, 1973, and were inspected on July 2, 1973, by the Chicago 
Inspection Agency. The inspection report read in relevant part as fol- 
lows: 


Load: Loaded lengthwise. On straw or hay bedding. Load slightly disarranged and 
sunken due to collapsed melons and decayed melons. 


Commodity: CRIMSON MELONS: Melons are fairly well formed. Most showing 
heavy ground sides and white sides. Many collapsed and decayed melons through 
the van. Averaging 18% decay. Sour odor permeating the interior of the car. Many 
melons dented and overripe and splitting. 


17. On or about June 28, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from F lor- 
ida in van No. FTM501336, 36,430 pounds of Crimson Variety water- 
melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, for a 
total invoice price of $1,313.62. 


18. The watermelons arrived at destination at Chicago, Illinois, on or 
about July 2, 1973, and were inspected on July 3, 1973, by the Chicago 


Inspection Agency. The inspection report read in relevant part as fol- 
lows: 


Load: On straw or hay bedding. Loaded lengthwise. Load slightly disarranged and 
sunken due to collapsed and decayed melons through the load. Bedding wet. 


Commodity: CRIMSON WATERMELONS: Fairly well formed. Most of the melons 
showing heavy ground sides or white sides. Many collapsed and decayed melons 
through the load. Sour odor permeating the interior of the van. Many melons are 
dented and overripe. Averaging 18% decay. 


19. On or about June 27, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from Flor- 
ida in van No. RSLZ707816, 40,550 pounds of Crimson Variety water- 


melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, fora 
total invoice price of $1,453.70. 
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20. The watermelons arrived at destination in Chicago, Illinois, on or 
about July 1, 1973, and were inspected on July 2, 1973, by the Chicago 
Inspection Agency. The inspection report read in relevant part as fol- 
lows: 


Load: Loaded lengthwise. On straw or hay bedding. Load slightly disarranged and 
sunken due to decayed and collapsed melons. Bedding wet. 


Commodity: CRIMSON WATERMELONS: Fairly well formed. Most showing heavy 
ground sides or white sides. Many collapsed and decayed melons through the van. 
Sour odor permeating the interior of the van. Many melons dented and overripe and 
splitting. Averaging 15% decay. Bedding wet. 


21. On or about June 28, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from 
Florida in van No. RSCZ700542, 43,160 pounds of Crimson Variety 
watermelons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, 
for a total invoice price of $1,542.44. 


22. The watermelons arrived at destination at Chicago, Illinois, on or 
about July 2, 1973, and were inspected on July 3, 1973, by the Chicago 
Inspection Agency. The inspection report read in relevant part as fol- 
lows: 


Load: On straw or hay bedding melons are loaded lengthwise. 


Load slightly disarranged and piled up at the rear of the trailer. Load sunken due to 
collapsed and decayed melons. Bedding wet. 


Commodity: CRIMSON WATERMELONS: Fairly well formed. Most of the melons 
showing heavy ground sides or white sides. Many collapsed and decayed melons 
through the load. Sour odor permeating the interior of the van. Bedding wet. Many 
melons are dented and overripe. Averaging 16% decay. 


23. On or about July 2, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from Flor- 
ida in van No. SBD30696, 42,010 pounds of Crimson Variety water- 
melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, fora 
total invoice price of $1,503.34. 


24. The watermelons arrived at destination at Chicago, Illinois, on or 
about July 7, 1973, and were inspected on the same day by the Chicago 
Inspection Agency. The inspection report read in relevant part as fol- 
lows: 


Load: On straw or hay bedding. Load lengthwise. Load slightly disarranged and 
sunken due to collapsed and decayed melons through the load. Bedding wet. 
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Commodity: CRIMSON WATERMELONS: Melons are fairly well formed. Most of 
the melons showing heavy ground sides or white sides. Many collapsed and decayed 
melons through the load. Sour odor permeating the interior of the van. Melons are 
dented and overripe. Averaging 15% decay. 


25. On or about July 2, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondent from Flor- 
ida in van No. SBD30576, 41,490 pounds of Crimson Variety water- 
melons at 3.4 cents per pound, f.o.b., plus $75 for board and straw, fora 
total invoice price of $1,485.66. 


26. The watermelons arrived at destination at Chicago, Illinois, on or 
about July 7, 1973, and were inspected on the same day by the Chicago 
Inspection Agency. The inspection report read in relevant part as fol- 
lows: 


Load: On straw or hay bedding. Loaded lengthwise. Load slightly disarranged and 
sunken due to collapsed and decayed melons. Melons piled up at the rear of the 
trailer. Bedding wet. 


Commodity: CRIMSON WATERMELONS: Melons are fairly well formed. Most of 
the melons showing heavy ground sides or white sides. Many collapsed and decayed 
melons through the van. Averaging 18% decay. Sour odor permeating the interior 
of the van. Bedding wet. Many melons are dented and overripe. 


27. On or about July 5, 1973, in the course of interstate commerce, 
complainant, by oral contract, sold and shipped to respondédnt from Flor- 
ida in a truck with Alabama license No. 80-T684, 32,170 pounds of Jubi- 
lee variety watermelons at 3.4 cents per pound, f.o.b., for a total invoice 
price of $1,093.78. 


28. The watermelons arrived at destination at Chicago, Illinois, on or 
about July 8, 1973. There was no inspection taken on this load. 


29. The invoice price for the 13 shipments totalled $19,285.84. 


30. Respondent received and accepted the 12 vans and the one truck- 
load of watermelons and has since paid complainant $10,893.85 for the 
shipments in question, leaving an unpaid balance of $8,391.99. 


31. The informal complaint was filed September 20, 1973, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that he sold to respondent 12 vans and one truck- 
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load of watermelons for which he has only received partial payment. He 
has instituted this proceeding to recover the balance. There is a disagree- 
ment between the parties as to what the original contract price was. 
Complainant contends that at the time of shipment, the loads shipped in 
the 12 vans were billed at 4 cents per pound plus $75 per van for board 
and straw. The load shipped by truck was allegedly billed at 3.5 cents per 
pound with no charge for board and straw. In support of his allegations, 
complainant introduced in evidence complainant’s exhibits 1 through 
13, which are invoices prepared by complainant setting forth the 
amount he claimed represented the original contract price. Complainant 
claims that these invoices were issued to respondent along with the ship- 
ments of the watermelons. Respondent contends, however, that he never 
received these invoices, and that the loads shipped in the 12 vans were 
originally billed at 3.4 cents per pound plus $75 per van for board and 
straw, and that the load shipped by truck was billed at 3.4 cents per 
pound with no charge for board and straw. In support of this, respond- 
ent has introduced in evidence respondent’s exhibits 1 through 13, 
which are invoices prepared by complainant in the amount respondent 
claims represented the original contract price. Complainant admits pre- 
paring these invoices, but says it was done in the hope of reaching a com- 
promise with respondent. Complainant alleges that after he became 
aware of the condition of the watermelons upon arrival, he was willing 
to reduce the f.o.b. price in the hope of reaching a settlement, and there- 
fore, issued the second set of invoices which he did not send to respond- 
ent until August. Complainant, therefore, claims that this set of invoices 
did not represent the original contract price but was prepared as an at- 
tempt to reach a settlement. 


In examining respondent’s exhibits 1 to 13, we note that the dates on 
them are the original dates of shipment, and there are no notations or 
other indications which show them to be a corrected or a later issued set 
of invoices. Complainant has failed to show that these invoices are not 
the original ones sent, and, therefore, we find that the amounts set out 
in respondent's exhibits 1 to 13 represent the original contract price. 


The next major question for decision in this case, is whether or not the 
parties agreed to a settlement for the price of the watermelons. Each 
party admits that he reached such compromise with the other party, but 
beyond that their testimony is in direct conflict. 


Complainant alleges that he shipped the watermelons to respondent at 
an invoice price of 4 cents per pound plus shipping for the 12 vans and 
3.5 cents per pound for the truckload. He further claims that it was not 
until August, when he attempted to collect the balance due him, that he 
first became aware of the damaged condition of the watermelons, and of 
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the inspection reports. In an effort to reach a compromise, complainant 
agreed to lower the price to 3.4 cents per pound for all watermelons 
shipped, plus a shipping charge. Complainant claims that after that he 
met with respondent’s bookkeeper, Louis M. Gordon, and further re- 
duced the price to what became the final agreement between the parties. 
Complainant, in support of this statement, put in evidence exhibit 16, 
which documented this final agreement. Exhibit 16, prepared by Di 
Gioia, lowered the price of the watermelons to either 3.25, 3.0, or 2.5 
cents per pound for each shipment plus shipping; however, there was to 
be no reimbursement to respondent for extra expenses incurred while re- 
working and sorting the loads and expenses for scavenger and dumping. 
Exhibit 16 showed that there was still due complainant $6,556.84 on the 
loads in question. Although complainant claims that this document was 
prepared in the presence of Louis M. Gordon, bookkeeper of respondent, 
and was agreed to by Gordon as the final settlement of this case, Gor- 
don, a witness at the hearing, testified that he never saw this document 
before and had nothing to do with its preparation. Respondent also testi- 
fied that he had no knowledge of such document. 


Respondent also claims that the parties came to an agreement; how- 
ever, his testimony in total contrast to that of complainant. Respondent 
alleges that after every shipment he called complainant and complained 
of the poor condition of the melons, and after each conversation com- 
plainant told him he would only have to pay for the good melons at 3.4 
cents per pound plus shipping charges. Respondent claimed that it was 
only under these conditions that he agreed to accept the remaining loads 
of melons from complainant. Respondent further testified that on Sep- 
tember 8, 1973, his bookkeeper Louis M. Gordon met with Complainant 
and the two reached a final settlement. Respondent in support of this 
introduced in evidence its exhibit 26, which documented this final agree- 
ment. Exhibit 26, prepared by Gordon, lowered the price of the water- 
melons to either 3.25, 3.40, 3.0 or 2.5 cents per pound for each shipment 
for only the good melons in the loads (the melons respondent was able to 
resell) plus a shipping charge. The good melons represented 294,780 
pounds out of a total shipment of 540,760 pounds. There was to be no 
reimbursement to respondent for extra expenses incurred while rework- 
ing and sorting the loads and the scavenger and dumping expenses. At 
this meeting the balance due complainant was computed at $5,302.70. 
Respondent, on the same day, paid complainant $5,000 and then, at 
complainant’s request, prepared an additional check for him for $2,000. 
Respondent now claims that complainant owes him $1,697.30 on the 
overpayment of September 8, 1973, for the balance of the amount due 
on the 13 shipments of watermelons. Respondent also claims that com- 
plainant received a copy of respondent’s exhibit 26 on September 15, 
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1973. Complainant claims, however, that he has never seen this docu- 
ment before, even though Gordon insists complainant was present when 
it was being prepared and agreed to its terms. 


Although both parties agree that there was a settlement, their testi- 
mony differs sharply as to the terms of such compromise. The evidence 
at the hearing does not indicate that the parties reached any agreement 
in their negotiations, nor was there any meeting of the minds. On the ba- 
sis of the evidence submitted, we tind that there was no agreement be- 
tween the parties for a reduction of price. 


Respondent’s remaining defense is in breach of warranty. Having ac- 
cepted the goods, respondent is liable to complainant for the purchase 
price less damages sustained as a result of any breach of contract by 
complainant. The burden of proof is on respondent to prove the alleged 
breach, and the extent of damages resulting therefrom. 


Respondent claims that complainant has breached the warranty of 
suitable shipping condition. 


Section 46.43(i) of the regulations states in relevant part as follows: 


“F.o.b.” means that the produce quoted or sold is to be placed free on board the boat, 
car, or other agency of the through land transportation at shipping point, in suitable 
shipping condition, and that the buyer assumes all risk of damage and delay in 
transit not caused by the seller irrespective of how the shipment is billed ..... 


Section 46.43(j) of the regulations states in relevant part as follows: 


“Suitable Shipping Condition,” in relation to direct shipment, means that the com- 
modity, at time of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the parties... . . ‘ 


Respondent alleges that the transportation services and conditions 
were normal and that the warranty, therefore, applies. Respondent then 
claims that complainant breached this warranty in that the watermelons 
in question arrived in a damaged condition. In support of this allegation, 
respondent has submitted inspection reports covering the 12 loads 
shipped in vans. 


Complainant, on the other hand, agrees that the watermelons arrived 
in a damaged condition but alleges that this was due to abnormal trans- 
portation services and conditions, making the warranty inapplicable, 
and leaving respondent liable for the loss. 


Complainant initially contends that much of the damage such as 
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bumps, dents and subsequent deterioration was caused by rough han- 
dling by the drivers of the vans. Complainant claims that the testimony 
of Lee Drabek, the inspector of the loads, taken at a deposition on March 
25, 1975, supports this position. A review of his testimony, however, 
does not favor complainant’s contention. The witness testified that the 
damage could have occurred from either carrier handling or improper 
loading. Drabek had no way of telling, however, which of these caused 
the shifting and disarrangement which subsequently caused much of the 
damage. Although he seems to indicate that reckless driving may have 
been a strong possibility, when asked to explain what “Load slightly dis- 
arranged and sunken due to collapse melons” means, he answered as fol- 
lows: 


That means that the load has either shifted and the melons are disarranged from the 
original loading, which happens quite frequently. Melons, they slide very easily if 
they are not properly braced, which seemingly none of these trailers were properly 
braced. 


Improper bracing is evidence of improper loading, which is the respon- 
sibility of complainant. On the basis of Drabek’s testimony, we do not 
find carrier mishandling on the part of the drivers, and in view of the 
fact that complainant has submitted no other evidence to show such 
rough handling, we find that transportation services and conditions 
were normal in that respect. 


Complainant next contends that the warranty of suitable shipping 
condition should not apply because of the delay in transit of various 
vans. In support of this, complainant has introduced in evidence his ex- 
hibit 17, which is a letter from the Louisville and Nashville Railroad 
Company which sets out the handling dates of the shipments in dispute. 
This exhibit shows that some shipments took three, four and five days to 
arrive from Florida to Chicago, while two shipments took seven days. 
Complainant, therefore, claims that the normal transit time is three 
days, and anything beyond that should be considered abnormal and 
make the warranty inapplicable. 


Although there is a question of whether the vans moved under normal 
transportation service enroute to contract destination, this does not 
automatically void or render inapplicable the warranty. Where the con- 
dition of the produce on arrival at contract destination is such as to indi- 
cate that it would have been abnormally deteriorated at such time and 
place even if handled under normal transportation service and condi- 
tions, enroute, then the warranty is still applicable. 


Lee Drabek testified that: 
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The term overripe and dented melons could be that the melons are shipped in a 
ripened condition or have been too long on the road, according to the arrival of the 
trailers, which could cause the ripeness in the melons. 


In describing overripe melons, Drabek further stated that: 
They have to be sold for a different price or not sold at all. 


Overripe melons can dent very easily and split very easily due to the weakness of the 
rind being overripe. 


The evidence indicates that a delay in transit can cause the abnormal 
deterioration which was present in this load. Accepting complainant’s 
contention that three days is the normal time for transit, we conclude 
that the type of deterioration is such that, if the watermelons that were 
shipped in four or five days would have arrived in three days, they still 
would have been abnormally deteriorated. We conclude that a delay in 
transit of one or two days would not have caused the damage present, 
and we, therefore, find that the warranty of suitable shipping condition 
is applicable and respondent has proven a breach of warranty on the ten 
loads covered by van Nos. SBD30373, RLNZ702946, REAZ709874, 
REAZ706607, FT72505, FTM501336, RSLZ707816, RSCZ700542, 
SBD30696 and SBD30576. 


We do find that a delay in transit of four days would cause the abnor- 
mal deterioration present in the melons shipped under van Nos. 
REAZ708205 and REAZ709383. The evidence indicates that these two 
loads were shipped from Florida on June 23, 1973, and did not arrive in 
Chicago until June 30, 1973. Since there is no evidence that this delay 
was caused by the seller, we must find that the warranty of suitable 
shipping condition does not apply to these two shipments, and respond- 
ent is liable for their puchase price of 3.4 cents per pound plus $75 per 
van for board and straw. 


We will now turn to the one truckload of watermelons shipped by 
truck. Although respondent alleges that the melons on this truck arrived 
in a damaged condition, he has submitted no inspection report or other 
evidence to support his position. Respondent has, therefore, failed to 
show that there was a breach of contract by complainant concerning this 
load and is liable for its full purchase price of 3.4 cents per pound. 


We now consider the question of damages sustained by respondent as 
a result of complainant’s breach of the warranty of suitable shipping 
condition. The measure of damages for a breach of warranty in regard to 
accepted goods is the difference at the time and place of acceptance be- 
tween the value of the goods accepted and the value they would have had 
if they had been as warranted. In fixing the value of the goods accepted, 
the gross proceeds obtained in resale may be used as determining the 
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value if the resale is prompt and proper. As a means of establishing the 
value of goods meeting contract requirements, the average price of the 
good melons of similar type and quality obtained upon resale may be 
used. Respondent’s records of resale indicate that they were made 
promptly, and although the accuracy of respondent’s records concerning 
the amount of watermelons dumped, he has submitted no evidence to 
controvert respondent’s records. In the absence of such evidence, we find 
respondent’s records were an accurate and correct account of the resale 
of the watermelons and the amount of watermelons that were suitable 
for resale. We will deal with each load individually. 


We will begin with piggyback SBD30373. The price received upon re- 
sale was $1,553.10 for the watermelons. This will be taken as reflecting 
the value of the melons received by respondent. Respondent’s evidence 
indicates that the price of the good watermelons upon resale was 6.5 
cents per pound. If the shipment had been warranted, 47,900 pounds at 
6.5 cents per pound would gross $3,113.50. This will be used as estab- 
lishing the value of the melons if they had met contract requirements. 
The difference between these two amounts or $1,560.40 represents re- 
spondent’s damages on this load. 


We now turn to piggyback RLNZ702946. The price received upon re- 
sale or $2,243.50 will be taken as the value of the melons received by re- 
spondent. Respondent’s evidence indicates that the price of good water- 
melons upon resale was 7 cents per pound. If the shipment had been as 
warranted, 44,000 pounds at 7 cents would gross $3,080. This will be 
used as establishing the value of the melons if they had met contract re- 
quirements. The difference between these two amounts or $836.50 rep- 
resents respondent’s damages on this load. 


We now turn to piggyback REAZ709874. The price received upon re- 
sale or $1,456.05 will be taken as the value of the melons received by re- 
spondent. Respondent’s evidence indicates that the price of good water- 
melons upon resale was 7 cents per pound. If the shipment had been as 
warranted, 44,480 pounds at 7 cents would gross $3,113.60. This will be 
used as establishing the value of the melons if they had met contract 
requirements. The difference between these two amounts or $1,657.55 
represents respondent’s damages on his load. 


We now turn to piggyback REAZ706607. The price received upon re- 
sale or $1,122 will be taken as the value of the melons received by 
respondent. Respondent’s evidence indicates that the price of good 
watermelons upon resale was 6.5 cents per pound. If the shipment had 
been as warranted, 41,000 pounds at 6.5 cents would gross $2,665. This 
will be used as establishing the value of the melons if they had met con- 
tract requirements. The difference between these two amounts or 
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$1,543 represents respondent’s damages on this load. 


We now turn to piggyback FT72505. The price received upon resale or 
$1,255 will be taken as the value of the melons received by respondent. 
Respondent’s evidence indicates that the price of good watermelons 
upon resale was 6.5 cents per pound. If the shipment had been as war- 
ranted, 37,870 pounds at 6.5 cents would gross $2,461.55. This will be 
used as establishing the value of the melons if they had met contract 
requirements. The difference between these two amounts or $1,206.55 
represents respondent’s damages on this load. 


We now turn to piggyback RSCZ707816. The price received upon re- 
sale or $1,859 will be taken as the value of the goods received by 
respondent. Respondent’s evidence indicates that the price of good 
watermelons upon resale was 7 cents per pound. If the shipments had 
been as warranted, 40,550 pounds at 7 cents would gross $2,838.50. 
This will be used as establishing the value of the melons if they had met 
contract requirements. The difference between these two amounts or 
$979.50 represents respondent’s damages on this load. 


We now turn to piggyback RSCZ700542. The price received upon re- 
sale or $1,434.50 will be taken as the value of the melons received by 
respondent. Respondent’s evidence indicates that the price of good 
watermelons upon resale was 6.5 cents per pound. If the shipment had 
been as warranted, 43,160 pounds at 6.5 cents would gross $2,805.40. 
This will be used as establishing the value of the melons if they had met 
contract requirements. The difference between these two amounts or 
$1,370.90 represents respondent’s damages on the load. 


We now turn to piggyback FTMZ501336. The price received upon re- 
sale or $910.75 will be taken as the value of the melons received by 
respondent. Respondent’s evidence indicates that the price of good 
watermelons upon resale was 6.5 cents per pound. If the shipment had 
been as warranted, 36,430 pounds at 6.5 cents would gross $2,367.95. 
This will be used as establishing the value of the melons if they had met 
contract requirements. The difference between these two amounts or 
$1,457.20 represents respondent’s damages on this load. 


We now turn to piggyback SBDZ30696. The price received upon resale 
or $1,149.80 will be taken as the value of the melons received by 
respondent. Respondent’s evidence indicates that the price of good 
watermelons upon resale was 6.5 cents per pound. If the shipment had 
been as warranted, 42,010 pounds at 6.5 cents would gross $2,730.65. 
This will be used as establishing the value of the melons if they had met 
contract requirements. The difference between these two amounts or 
$1,580.85 represents respondent’s damages on this load. 
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We now turn to piggyback SBDZ30576. The price received upon resale 
or $1,702.50 will be taken as the value of the melons received by 
respondent. Respondent’s evidence indicates that the price of good 
watermelons upon resale was 7 cents per pound. If the shipment had 
been as warranted, 41,490 pounds at 7 cents would gross $2,904.30. 
This will be used as establishing the value of the melons if they had met 
contract requirements. The difference between these two amounts or 
$1,201.80 represents respondent’s damages on this load. 


The price received upon resale for all ten loads totalled $14,686.20. 
The value of the melons if contract requirements had been met for all 10 
loads was $28,080.45. Respondent’s damages, therefore, totalled 
$13,394.25. 


We will now turn to the three loads where no breach was proven. We 
will initially deal with piggyback REAZ708205. The total purchase price 
of this load is $1,680.14. Respondent’s exhibit 26 is the only evidence 
submitted which shows how much respondent paid toward each ship- 
ment. We, therefore, find that the amounts set forth in respondent’s ex- 
hibit 26 indicate the amount of such payment. It indicates that on this 
load respondent paid complainant $846.95, leaving a balance due of 
$833.19. The total purchase price of piggyback REAZ709383 was 
$1,519.66. Respondent paid complainant $751.40 on this load, leaving a 
balance due of $768.26. The total purchase price for the truck was 
$1,093.78. Respondent paid complainant $833.46 on this load leaving a 
balance due of $260.32. 


The total amount due complainant on these three loads is $1,861.77. 
Subtracting this from respondent’s damages of $13,394.25 lowers 
respondent’s damages to $11,562.48. Although respondent claims 
additional damages for money set forth for reworking and sorting the 
loads, and for scavenger and dumping charges, these expenses have not 
been documented, and therefore, will not be allowed as damages. Our 
final computation of respondent’s damages totals $11,562.48. 


The total contract price for the 10 shipments as to which a breach has 
been found was $14,992.26. Deducting respondent’s damages of 
$11,562.48 leaves a balance due of $3,429.78. Further offsetting the 
amount paid by respondent of $8,462.04 for the 10 shipments as to 
which there was a breach result in an overpayment by respondent of 
$5,032.26. Since respondent counterclaimed for $1,697.30, he is only 
entitled to that amount, and complainant is liable to respondent for 
$1,697.30. The failure of complainant to pay respondent this amount is 
a violation of Section 2 of the Act for which reparation should be 
awarded with interest. 
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Both complainant and respondent filed claims for reasonable fees and 
expenses incurred in connection with the oral hearing pursuant to 
section 47.19(d) of the Rules of Practice (7 CFR 47.19(d)). Complainant 
filed an objection to the allowance of certain items claimed by respond- 
ent, and respondent filed a reply to such objection. We find that re- 
spondent is the prevailing party. As the prevailing party, respondent is 
entitled to recovery of reasonable fees and expenses. The total amount 
claimed is $960.48. Respondent’s claim of $225 for the appearance at 
the hearing is reasonable and will be allowed. Respondent’s claim for 
preparation for the hearing was for 21 hours time spent at $25 an hour. 
Respondent’s breakdown indicates that only three hours were actually 
spent for preparation for the hearing, and, therefore, only $75 will be 
permitted for such preparation. The claim for the remaining 18 hours 
will be disallowed. The claim for time spent with the witness Lee Drabek 
of $60 will be allowed, as will the stenographic expense of $119.35 for 
the deposition of said witness. The $31.13 for the transcript will also be 
allowed. Accordingly, we conclude that additional reparation of $510.48 
should be awarded to respondent. 


ORDER 


Within 30 days from the date hereof, complainant shall pay to 
respondent as reparation the sum of $1,697.30, with interest thereon at 
the rate of 8 percent per annum from October 1, 1973, until paid. In 
addition, complainant shall pay respondent, as additional reparation, 
$510.48 with interest thereon at the rate of 8 percent per annum from 
the date of this order until paid. 


The complaint is hereby dismissed. 


A copy of this order shall be served upon the parties. 


(No. 17,578) 


FOWLER PACKING CoO., INC. v. ASSOCIATED GROCERS COMPANY OF ST. 
LOUIS, MISSOURI and THE GILBERT BROKERAGE Co. PACA Docket 
No. 2-4060. Decided January 5, 1977. 
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Agency authority — failure to sustain burden of proof of — Broker — authority 
of — payment to does not absolve liability to seller — Broker’s memorandum of 
sale — express terms of — Reparation awarded for contract price 


Where respondent Associated Grocers failed to sustain its burden of proof of agency au- 
thority of respondent broker. The Gilbert Brokerage Co., its payment to said broker 
does not absolve Associated Grocer’s liability to complainant for the contract price of 
the produce in issue. Respondent Associated Grocer’s Co. is liable to complainant for 
the contract in the amount of $1,362.00 for which reparation is awarded. 


The complaint against respondent Gilbert Brokerage Co. is dismissed. 


Bonnie L. Luken, Presiding Officer. 
M. Uchiyama, Fowler, CA, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed with the Department on November 10, 1975, complain- 
ant seeks reparation against respondents Associated Grocers Company 
of St. Louis, Missouri and/or The Gilbert Brokerage Co., in the amount 
of $1,362.00, in connection with transactions involving 144 packages of 
nectarines and 120 packages of grapes sold in interstate commerce to re- 
spondent Associated Grocers Company of St. Louis, Missouri through re- 
spondent The Gilbert Brokerage Co. Copies of the formal complaint and 
report of investigation were served upon respondent Associated Grocers 
Company of St. Louis, Missouri (hereafter referred to as Associated 
Grocers) on December 19, 1975. Copies of the formal complaint and the 
report of investigation were served upon respondent The Gilbert Broker- 
age Co. (hereafter referred to as Gilbert), by regular mail, in conformity 
with section 47.4 of the Rules of Practice (7 CFR 47.4) on January 6, 
1976. 


Respondent Associated Grocers filed an answer on December 29, 
1975, admitting acceptance of the produce in question but defending the 
charge of failure to pay by stating that it had made payment to respond- 
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ent Gilbert. Respondent Gilbert did not file an answer and was found to 
be in default on January 30, 1976. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000.00, the shortened procedure set forth in the Rules of 
Practice, (7 CFR 47.20) is applicable. Pursuant to this procedure, com- 
plainant filed additional evidence in the form of an affidavit by its cor- 
porate bookkeeper. Respondent Associated Grocers also submitted addi- 
tional evidence in the form of an answering statement. Although given 
an opportunity to do so, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fowler Packing Co., Inc., is a corporation whose ad- 
dress is 412 Seventh Street, Fowler, California. 


2. Respondent, Associated Grocers Company of St. Louis, Missouri, is 
a corporation whose address is 1114 East Road, St. Louis, Missouri 
63110. At the time of the transactions involved herein, respondent, As- 
sociated Grocers was licensed under the Act. 


3. Respondent, The Gilbert Brokerage Co., is a corporation whose ad- 
dress is 97 Produce Row, Room 101, St. Louis, Missouri 63102. At the 
time of the transactions involved herein, respondent Gilbert was a 
licensee under the Act. 


4. On July 25, 1975, in the course of interstate commerce, complain- 
ant sold to respondent Associated Grocers, through respondent Gilbert, 
as broker, 144 packages of Niagara nectarines at $4 per package plus 
palletizing and pre-cooling at $.25 per package for a total contract price 
of $612.00. 


5. On August 15, 1975, in the course. of interstate commerce, com- 
plainant sold to respondent Associated Grocers, through respondent Gil- 
bert, as broker, 120 packages of Thompson seedless grapes at $6 per 
package plus palletizing and pre-cooling at $.25 per package for a total 
contract price of $750. 


6. The nectarines and grapes where shipped from California to re- 
spondent Associated Grocers in St. Louis, Missouri on July 25, 1975 and 
August 4, 1975 respectively. Respondent Associated Grocers accepted 
both shipments. 


7. Under date of July 25, 1975, respondent Gilbert issued a Broker’s 
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Standard Memorandum of Sale, No. 1465, for four pallets of nectarines 
which stated “Terms How Payable—Shippers Invoice”. Under date of 
August 14, 1975 respondent Gilbert issued a Broker’s Standard Memor- 
andum of Sale, No. 1515, for two pallets of grapes which contained two 
notations: (1) “Terms How Payable—We invoice collect and remit for 
shippers account,” and (2) in handwriting; “Two P. Grapes instead of 
four P. This invoice Paid to Gilbert Co. $750.” 


8. Under date of July 25, 1975, complainant invoiced respondent As- 
sociated Grocers for the nectarines, which invoice was placed in the mail 
on August 4, 1975. Under date of August 15, 1975, complainant in- 
voiced respondent Associated Grocers for the grapes, which invoice was 
placed in the mail on August 18, 1975. 


9. Under date of July 31, 1975, the broker, Gilbert, invoiced respond- 
ent Associated Grocers for the nectarines. Under date of August 19, 
1975, Gilbert invoiced Associated Grocers for the grapes. 


10. Under date of August 27, 1975, respondent Associated Grocers 
made payment by check to respondent Gilbert on invoice No. 1515, 
which lists the two pallets of grapes and the amount owing as $750. No 
payment has been made to complainant by either respondent Associated 
Grocers or respondent Gilbert for the shipment of nectarines or grapes 
involvec herein. 


11. The formal complaint was filed on November 10, 1975, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


In regard to both transactions, respondent Associated Grocers has not 
denied failure to pay complainant. Respondent Associated Grocers as- 
serts that payment to the broker absolves it of the responsibility to pay 
complainant. Respondent Associated Grocers states that it made pay- 
ment to the broker for the nectarines on August 6, 1975, but submitted 
no documentary evidence to support this assertion. Associated Grocers 
submitted documentary proof that payment for the grapes was made to 
broker on August 28, 1976. 


The first issue involved herein concerns the question of whether pay- 
ment to the broker for the shipment of nectarines operated to absolve re- 
spondent Associated Grocers of liability to complainant for the pur- 
chase price. We find that it is immaterial whether this respondent actu- 
ally made payment for the nectarines to the broker because such pay- 
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ment was not proper. By the express terms of the Brokers Memorandum 
of Sale the terms of payment were “Shippers Invoice”. There is consider- 
able confusion on the record as to whether Associated Grocers, subse- 
quent to delivery of the nectarines, received the complainant’s invoice 
before making payment. We do not believe the issue is material in this 
particular transaction because this respondent should have been on no- 
tice that any oral representation by the broker, indicating that payment 
was to be made to the broker, was contrary to the express terms of the 
Broker’s Memorandum of Sale which was evidence of the contract. 


The resolution of the conflict over payment for the grapes is more dif- 
ficult. Associated Grocers made payment for the grapes to the broker in 
conformity with the terms expressed in the broker’s memorandum of 
sale. However, the complainant’s invoice was mailed August 18, 1976. 
Proof that an item was mailed gives rise to a presumption that it was re- 
ceived by the addressee. Abatti Produce, Inc. v. H. R. Bushman & Son, 
Inc. and/or Caito Foods Service Co., 30 A.D. 558 (1971). Although the 
broker also issued an invoice under date of August 19, 1976, it is un- 
doubtedly the case that complainant’s invoice would have reached the re- 
spondent before payment was made on the 28th. Therefore, as was the 
case with the shipment of nectarines, the respondent was placed on no- 
tice that the method of payment was in dispute and should have resolved 
this dispute before making payment. 


Another rationale exists on which liability for payment by respondent 
Associated Grocers is premised. The authority of the broker, as a general 
proposition, terminates after the negotiation and formulation of a pur- 
chase and sale agreement. Maurice L. Saunders v. Greenburg Fruit Co., 
32 A.D. 1856 (1973). Subsequent actions of the broker, especially those 
conflicting with actions of the principal should be subjected to close 
scrutiny to determine if any agency authority, express, implied or appar- 
ent remains with the broker. The burden of proving the existence of 
authority in the broker to accept payment rests with the party asserting 
such authority. John Manning and Co., Inc. v. Red Market, Inc. and/or 
Gerald F. Covington d/b/a Jerry Covington Brokerage Co., 33 A.D. 1849 
(1974). Obviously in this case the broker was not vested with express au- 
thority to collect the purchase price for the produce. Also, there were no 
actions on the part of complainant which would have led respondent As- 
sociated Grocers to believe that authority existed with the broker to col- 
lect payment. The actions of the principal are the focus of inquiry when 
determining the existence of apparent authority in an agent. Hunter 
Produce v. L. A. Potato Distributors, Inc., 31 A.D. 1415 (1972). There is 
no proof of implied agency authority. 


Therefore, we conclude that respondent Associated Grocers’ failure to 
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make payment to complainant for the grapes and nectarines was a viola- 
tion of Section 2 of the Act for which reparation with interest should be 
awarded complainant against the respondent. 


Since complainant requested an award of reparation against respond- 
ent Gilbert only in the event that we did not find against respondent As- 
sociated Grocers, the complaint as against Gilbert should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent Associated 
Grocers Co. of St. Louis, Missouri shall pay to complainant, as repara- 
tion, $1,362.00, with interest thereon at the rate of 8 percent per annum 
from September 1, 1975, until paid. 


The complaint as to respondent The Gilbert Brokerage Co. is dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 17,579) 


LINDEMANN FARMS, INC. v. FOOD FAIR STORES. PACA Docket No. 
2-3686. Decided January 5, 1977. 


Diversion — constituting acceptance — Rejection — wrongful — Resale — not 
prompt and proper — Suitable shipping condition — failure to prove breach of 
warranty of — Reparation is awarded complainant 


Where respondent accepted the melons in issue and failed to prove breach of the warranty 
of suitable shipping condition by complainant with respect thereto, respondent is li- 
able to complainant for the contract price thereof in the amount of $6,282.20 for 
which reparation is awarded. 


The counterclaim of respondent is dismissed. 


Lowell Stanley, Presiding Officer. 
John R. Catlin, Newport Beach CA, for complainant. 
Ned Stein, Philadelphia, PA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $6,282.20, in connection with a 
transaction in interstate commerce involving a shipment of cantaloupes. 
Respondent filed a counterclaim against complainant in connection with 
this transaction seeking an award of reparation in the amount of 
$4,092.58. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, in substance 
denying liability to complainant and counterclaiming for damages to the 
respondent. 


Although the amount claimed as damages in the formal complaint 
exceeds $3,000, the parties have waived their right to an oral hearing 
and accordingly the shortened procedure provided in the Rules of Prac- 
tice, (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence in the case, as is 
the Department’s report of investigation. In addition, the parties were 
given the opportunity to submit further evidence to supplement that 
contained in the pleadings. Complainant submitted further evidence in 
the form of an opening statement, and a statement in reply. Respondent 
submitted an answering statement. Both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Lindemann Farms, Inc., is a corporation whose ad- 
dress is P. O. Box 1383, Los Banos, California. 


2. Respondent, Food Fair Stores, Inc., is a corporation, also trading as 
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World Wide Produce Co., whose address is 3175 John F. Kennedy Blvd., 
Philadelphia, Pennsylvania. At the time of the transaction involved 
herein respondent was licensed under the Act. 


3. On August 2, 1974, in the course of interstate commerce, complain- 
ant by oral contract sold to respondent 1,764 cartons of cantaloupes at 
the agreed price of $3.25 per carton, plus 30¢ for cooling and $20 for a 
temperature recorder, F.O.B. 


4. The cantaloupes were inspected at point of shipment on August 1, 
1974, with the followng results in pertinent part: 


“Grade-U.S. No.1 

Mature mostly hard. Some firm. 

Generally well netted. 

Good internal quality. Defects average, within tolerance. 
Meets Canadian import requirements. 


“Remarks” meets minimum maturity requirement. 


5. Complainant shipped on August 2, 1974, from loading point in the 
State of California to respondent at Philadelphia, Pennsylvania, the can- 
taloupes referred to in the contract of sale, in a car numbered and in- 
itialed UPFE 455000. 


6. After shipment of the said cantaloupes, respondent diverted the 
shipment to Baltimore, Maryland. The car arrived in Baltimore on 
August 11, 1974, and after inspection was rejected by respondent to the 
railroad. On August 13, 1974 the carload was inspected in Baltimore 
with the following results in pertinent part: 


Quality: Mature, Clean, well formed, generally well netted, mostly full-slip, some 
half-slip and good internal quality. Grade defects average 8% poorly netted melons 
and scars. 


Condition: Mostly ripe and firm with yellow ground color. Damage by bruising aver- 
age 6% scattered throughout pack and load. Decay from 1 to 7 melons in most car- 
tons, none in many cartons, average 20% Cladosporium Rot in various stages. 


Grade: Meets quality requirements but fails to grade U.S. No.1 account of condi- 
tion. 


Complainant attempted to divert the cantaloupes to Tony Vitrano Com- 
pany of Baltimore. Before the diversion was accomplished the carrier de- 
livered the said car to Marlin Sales Company which effected the disposi- 
tion of the cantaloupes. The shipper was then advised by the carrier that 
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the car was empty and the diversion order was cancelled. 


8. Respondent has made no payment to complainant in connection 
with this transaction. 


9. The formal complaint was filed on January 29, 1975, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant in the formal complaint, alleges that the cantaloupes in- 
volved herein were sold and shipped to respondent at Philadelphia, 
Pennsylvania, and that respondent accepted the same but has failed to 
pay the agreed contract price to complainant. Respondent admits the 
purchase, but denies that its diversion of the cantaloupes to Baltimore, 
Maryland, constituted an acceptance thereof. Respondent alleges, in 
substance, that (1) the diversion to Baltimore would make no difference 
in the expected condition of the cantaloupes, (2) complainant did not 
meet its responsibilities regarding the warranty of suitable shipping con- 
dition, and (3) as a result of this action by the complainant, the canta- 
loupes upon arrival in Baltimore were abnormally deteriorated. 


Respondent, by virtue of its diversion of the cantaloupes in transit, is 
deemed to have accepted the contents of that car, thus becoming liable 
for the purchase price thereof, less provable damages shown to have 
been sustained as a result of any breach of warranty by complainant. 
Norton & McEloroy Produce, Inc. v. Crispo Bros., Inc., 19 A.D. 1029 
(1960). Department regulations define acceptance, in relevant part, as 
“any act by the consignee signifying acceptance of the shipment includ- 
ing diversion . . .” (7 CFR 46.2 (dd) (1)). See, also, Uniform Commercial 
Code, § 2-606(1) (a), What Constitutes Acceptance of Goods. We are of 
the opinion that respondent’s diversion of the shipment signified its ac- 
ceptance thereof and it is so concluded. Respondent’s subsequent rejec- 
tion of the car was therefore wrongful. In addition, we note that the re- 
jection was made to the railroad and that notice thereof was not given to 
respondent by complainant but by the railroad. Complainant as a result 
was deprived of its right to effectuate a resale of the rejected goods, nor 
did respondent make an effort to mitigate damages by effectuating a 
prompt and proper resale. The goods were taken to Washington, D.C. by 
the railroad and given to Marlin Sales Co. who resold them rendering net 
proceeds of $205.00 to the railroad. Marlin Sales Co. never rendered a 
proper accounting to either complainant or respondent and therefore 
neither the time nor gross proceeds of the resale are known. 
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Having accepted the cantaloupes, respondent is liable to complainant 
for the agreed contract price thereof, less provable damages resulting 
from any breach of contract by complainant. The burden of proving, by a 
preponderance of the evidence, both a breach and damages resulting 
therefrom, rest upon respondent. Earl Pearcy & Company Limited v. 
The Mayflower Products, Inc., 27 A.D. 521 (1968) George Covert v. Na- 
tional Produce Company, 8 A.D. 557 (1949). Respondent, in substance, 
alleges a breach of the implied warranty of suitable shipping condition 
and points to the result of the Federal Inspection obtained at Baltimore 
on August 13, 1974, as indicating that the cantaloupes were abnormally 
deteriorated in breach of such warranty. Respondent contends that if 
the cantaloupes had been in suitable condition “the cantaloupes would 
not have arrived in the condition that they did arrive” in. In asserting 
such allegations, respondent is obligated to submit reliable and convinc- 
ing evidence to establish its position. 


Evidence reveals that the cantaloupes were inspected by USDA on 
August 1, 1974, and that they were in good condition. The melons were 
next inspected on August 13, 1974, when they were found to contain de- 
cay. 


In order to claim a breach of the warranty of suitable shiping condition 
it must be shown that transportation services and conditions were nor- 


mal (7 CFR 46.43 (j)). Respondent has the burden of proving that trans- 
portation services and conditions were normal. Respondent did not sub- 
mit the Ryan Recording tape which would be evidence of the tempera- 
ture during shipment, and in addition, there was a twelve day interval 
between the shipping point and the time of the second inspection. We 
conclude that respondent has not met its burden of proof in this regard. 
In addition, we note that even if respondent had proved a breach, it 
would have been unable to prove damages since the resale of the goods 
was not shown to be prompt and proper. 


Respondent has neglected to pay the $6,282.20 contract price in con- 
nection with this transaction, and since respondent has not met its bur- 
den of proof regarding breach of warranty, respondent is liable to com- 
plainant for the contract price of the cantaloupes. Respondent’s failure 
to pay this sum to complainant is a violation of section 2 of the Act for 
which reparation should be awarded with interest. Respondent’s coun- 
terclaim, being based on an alleged breach of warranty, should be dis- 
missed. 
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Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,282.20, with interest thereon at the rate 
of 8% per annum from October 1, 1974 until paid. 


The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 17,580) 


MONC’S CONSOLIDATED PRODUCE, INC, v. BLACK DIAMOND FRUIT & 
PRODUCE COMPANY, INC. and/or KENNETH C. WHITE. PACA Docket 
No. 2-4164. Decided January 26, 1977. 


Order upon reconsideration 


James V. Wright, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Norman E. Rood, Huntington, WVA, for respondent Black Diamond. 
Andrew Church, Salinas, CA, for respondent Kennth C. White. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seqg.), an order was 
issued on October 13, 1976, awarding reparation of $2,430.80 to com- 
plainant against respondent Black Diamond Fruit & Produce Company, 
Inc. and dismissing the complaint as to respondent Kenneth C. White. A 
copy of this order was served upon Black Diamond on October 18, 1976. 
Black Diamond filed a petition for reconsideration on October 27, 1976, 
which was within the 10-day period allowed by section 47.24 of the 
Rules of Practice. In accordance with that section, the timely filing of 
the petition operated to set aside our order of October 13, 1976, pending 
final action on the petition. 


Upon reconsideration of the order of October 13, 1976, we find that all 
the matters set forth in respondent’s petition were analyzed and con- 
sidered at the time of the issuance of such order. The order, in our 
opinion, is supported by the evidence and by the law applicable thereto. 
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Accordingly, Black Diamond’s petition should be and hereby is dis- 
missed, without prior service upon the other parties to this proceeding. 


Black Diamond, in its petition, has requested that the proceeding be 
reopened in order that further evidence might be submitted on its behalf 
in connection with the issues presented herein. Black Diamond has 
failed to show, however, why this evidence was not submitted at an 
earlier date, when the record was open to the parties for such purpose. 
Accordingly, we conclude that Black Diamond’s motion to reopen the 
case should be and hereby is denied. As we said in Kansas City Steak 
Company v. Otto W. Cuyler, Incorporated, et al., 11 A.D. 28(1952): “To 
reopen a proceeding for the submission of evidence which could have 
been submitted in the original hearing eliminates the essential element 
of finality.” 


The order of October 13, 1976, is hereby reinstated and the reparation 
awarded therein shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 17,581) 


In re MID-TOWN PRODUCE TERMINAL, INC. PACA Docket No. 2-4375. 
Decided December 1, 1976. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Publication of facts 


Where respondent purchased and accepted in interstate commerce 59 lots of perishable 
agricultural commodities and failed to pay therefor promptly and in full, respondent 
wilfully, flagrantly and repeatedly violated Section 2 of the Act. The facts and cir- 
cumstances of such violations shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). (“Act”), in- 
stituted by a Complaint filed on August 19, 1976, by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, united States 
Department of Agriculture. It is alleged in the Complaint that during 
the period May through October 1975, respondent purchased and 
accepted, in interstate and foreign commerce, from 3 sellers 59 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in 
the total amount of $69,597.67. 


A copy of the complaint was served upon respondent on September 2, 
1976, which Complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 47.30(c) of 
the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Mid-Town Produce Terminal, Inc., is a Kansas cor- 
poration, whose address is in care of Richard D. Sinclair, 1641 Glendale, 
Wichita, Kansas 67218. 


2. Pursuant to the licensing provisions of the Act, license number 
206931 was issued to respondent on January 12, 1965. This license was 
renewed annually, but terminated January 12, 1976, when respondent 
failed to renew it. 


3. As more fully set forth in paragraph 3 of the Complaint, during the 
period of May through October 1975, respondent purchased and 
accepted in interstate and foreign commerce from 3 sellers 59 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in 
the total amount of $69,597.67. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
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the 59 transactions set forth in Finding of Fact No. 3, above, constitutes 
wilful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in Sections 47.37 
and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,582) 


In re JOSE G. RIOS, d/b/a RIOS PRODUCE. PACA Docket No. 2-4333. 
Decided December 6, 1976. 


Failure to pay promptly and in full — wilfull, flagrant and repeated violations — 
Sanction 


Where respondent purchased and accepted from six sellers 15 lots of perishable agri- 
cultural commodities in interstate commerce as found herein and failed to pay 
therefor promptly and in full, respondent wilfully, flagrantly and repeatedly violated 
Section 2 of the Act. Respondent’s license as a registrant under the Act is revoked. 


William Bingham, for complainant... 
Respondent prose. 


*The Decision and Order became final January 13, 1977.—Ed. 
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Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (“Act”), in- 
stituted by a Complaint filed on July 19, 1976 by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the Complaint that during the 
period September 1975 through January 1976, respondent purchased 
and accepted in interstate commerce from 6 sellers 15 lots of vegetables, 
all being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in 
the total amount of $36,137.50. It is further alleged on information and 
belief, that respondent presently is refusing to pay promptly for perish- 
able agricultural commodities purchased and received in interstate com- 
merce in violation of the Act. 


A copy of the Complaint was served on respondent on July 25, 1976, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 47.30(c) of the Rules 
of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent is an individual, Jose G. Rios, doing business as Rios 
Produce whose address is 303 East Formosa, San Antonio, Texas 78221. 


2. Pursuant to the licensing provisions of the Act, license No. 722122 
was issued to respondent on June 23, 1972. This license had been 
renewed annually but terminated on June 23, 1976, when respondent 
failed to pay the annual license fee. 


3. As more fully set forth in paragraph 3 of the Complaint, during the 
period of September 1975, through February 1976, respondent pur- 
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chased and accepted in interstate commerce, from 6 sellers, 15 lots of 
vegetables all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices totaling 
$36,137.50. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 15 transactions set forth in Findings of Fact No. 3, above, con- 
stitutes wilful, repeated and flagrant violations of section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall take effect on the eleventh day after this Decision 
becomes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
47.37 and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,583) 


In re CHEROKEE PRODUCE, INC., and JACK L. HUEY and L. D. WOOD, JR., 
Individuals, trading as CHEROKEE PRODUCE, INC. PACA Docket No. 
2-4349. Decided December 8, 1976. 


*The Decision and Order became final January 17, 1977.—Ed. 
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Failure to pay promptly and in full — wilfull, flagrant and repeated violations — 
Sanction 


Where respondents Jack L. Huey and L. D. Wood, Jr., failed to pay promptly and in full for 
perishable agricultural commodities purchased and accepted as found herein, said re- 
spondents wilfully, flagrantly and repeatedly violated the Act. Therefore the license 
issued in the name of Cherokee Produce, Inc. is revoked. 


Dennis Becker, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
sometimes referred to as the “Act”, instituted by a Complaint filed on 
July 27, 1976, by the Director, Fruit and Vegetable Division, Agricultur- 
al Marketing Service, United States Department of Agriculture. It is 
alleged in the Complaint that during the period October 13, 1975, 
through December 23, 1975, respondents purchased and accepted in in- 
terstate commerce from three sellers 13 lots of fruit, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices in the total amount of $38,857.88. On 
August, 5, 1976, a copy of the Comy’-‘»t was served upon respondent 
Jack L. Huey and respondent L. D. *Vood, Jr. On August 10, 1976, re- 
spondent J. L. Huey filed a letter w ‘sh \7.s regarded as an answer to 
the complaint. Said response neither ce: _:! the allegations of the com- 
plaint nor raised any valid defense. Mr. L. Vv. Wood, Jr. filed no answer. 
On November 4, 1976, attorney for the complainant filed a Motion for a 
Decision and a Motion to Strike both of which were served upon re- 
spondent Huey and respondent Wood, Jr. by the Hearing Clerk. In sup- 
port of said Motion, complainant stated, inter alia, 

“On November 15, 1976, application for a license was made in 
the name of Cherokee Produce, Inc., allegedly a South Carolina cor- 
poration by Respondents Jack L. Huey and L. D. Wood, Jr., each of 
whom were [sic] listed as 50 percent shareholders of Cherokee Pro- 
duce, Inc. and President and Vice-President, respectively. Upon in- 
formation and belief, no legal entity named Cherokee Produce, 
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Inc., incorporated in the state of South Carolina, existed at the 
time of the license application or at the time of the violation listed 
in the complaint. ***” 
Attached to said motion was a copy of letter dated March 16, 1976 from 
the Secretary of State of the State of South Carolina. 


Complainant also sets forth, in its Motion for a Decision, argument rel- 
ative to the alleged settlement negotiations set forth in document filed 
August 10, 1976. The precedent cited by complainant is controlling. 
Even if respondent consummates settlement agreements with the sellers 
mentioned in the complaint, such ex post facto actions do not constitute 
a defense to the allegations of the Complaint. 


Also filed on November 4, 1976 was complainant’s Motion to Strike 
wherein complainant moved to strike “that portion of respondent’s an- 
swer concerning respondent L. D. Wood’s connection with Cherokee Pro- 
duce, Inc.” The basis therefor was stated to be: (1) the issue of respon- 
sible connection has no bearing on the resolution of this disciplinary pro- 
ceeding, and, (2) a separate administrative procedure exists to determine 
the question whether respondent L. D. Wood, Jr. was responsibly con- 
nected with respondent Cherokee Produce, Inc.. Although we agree with 
the legal principles set forth by complainant, its Motion to Strike is 
denied because the specific portions it seeks to strike are not set forth 
with specificity; and, because complainant has not shown that the afore- 
said legal principles are applicable to the document filed August 10, 
1976. It is stated therein, among other things, “Mr. L. D. Wood, Jr. is 
not responsible for any of the unpaid account of ***” and that, “Mr. 
Wood had left Cherokee Produce before any of the Purchases were made 
to the above named shipper.” Such allegations do not clearly raise the is- 
sue of “responsible connection”. Complainant’s position in this regard is 
not prejudiced by this denial of its Motion to Strike. 


Complainant acknowledges that this proceeding is applicable only to 
respondents Jack L. Huey and L. D. Wood, Jr., individuals trading as 
Cherokee Produce, Inc. 


Upon motion of the complainant for the issuance of an Order, the fol- 
lowing Decision and Order is issued without further investigation or 
hearing pursuant to Section 47.30 (c) of the Rules of Practice (7 CFR 
47.30 (c)). The findings of fact, in substance, are those set forth by com- 
plainant in its proposed decision. They differ somewhat from those 
alleged in the complaint. 


FINDINGS OF FACT 





CHEROKEE PRODUCE 105 
Cite as 36 A.D. 102 


1. Respondent Jack L. Huey, is an individual trading as Cherokee 
Produce, Inc., whose address is 307 Mimosa Drive, Gaffney, South Caro- 
lina, 29340. Respondent L. D. Wood, Jr., is an individual trading as 
Cherokee Produce, Inc., whose address is Box 647, Gaffney, South 
Carolina, 29340. 


2. A license application, submitted on November 10, 1975’, listed 
Cherokee Produce, Inc., a South Carolina corporation, as the principal 
name in which business was to be conducted and identified Jack L. Huey 
and L. D. Wood, Jr. as 50 percent shareholders.and President and Vice- 
President respectively. Both respondents signed the application. Pur- 
suant to the licensing provision of the Act, license number 760711? was 
issued to Cherokee Produce, Inc., on November 19, 1975. This license 
presently is in effect and next is subject to renewal on or before Novem- 
ber 19, 1976. 


3. The Hearing Clerk’s record file fails to disclose that there was a 
legal entity entitled Cherokee Produce, Inc., incorporated in the State of 
South Carolina at the time the violations were committed by respond- 
ents or at the time the license application was submitted. 


4. During the period October 13 through December 23, 1975, a period 
of less than two and one-half months, and with some transactions oc- 
curring before respondents applied for license, respondents purchased 
from three sellers and accepted in interstate commerce 13 lots of Florida 
grown citrus fruits, all being perishable agricultural commodities, but 
failed to make full payment of the agreed purchase prices totaling 
$38,857.88, the details of which are set forth in paragraph 4 of the com- 
plaint filed herein. 


CONCLUSIONS 


Respondents Jack L. Huey and L. D. Wood, Jr., have failed to make 
full payment promptly with respect to 13 transactions set forth in Find- 
ing of Fact No. 4, above, which actions constitute willful, repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. 499b) for which the 
Order below is issued. 


1. The November 10, 1975 date is taken from the Complaint: the Complainant’s proposed 
decision had the date as November 19, 1976. 


2. The license number in the complaint is alleged to be 760711; in complainant’s proposed 
decision and in its motion for a decision the license number is stated to be 670711, Without 
further evidence as to which is correct the license number alleged in the complaint is used. 
If this is incorrect, such error can be corrected by a motion filed for that purpose. 


— 
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ORDER 


The license No. 760711 issued in the name of Cherokee Produce, Inc., 
is hereby revoked. 


This Order shall take effect on the 11th day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act 
this Decision will become final without further proceedings thirty five 
(35) days after service thereof, unless appealed to the Secretary by a 
party to the proceedings within thirty (30) days after service as provided 
in Sections 47.37 and 47.39 of the Rules of Practice (7 CFR 47.37 and 
47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,584) 


In re MICHAEL KING CORP., t/a KING BROKERAGE CO, PACA Docket No. 
2-4395. Decided December 10, 1976. 


Broker — collecting and failing to remit monies due to principals — Flagrant and 
repeated violations — failure to pay promptly and in full — Publication of facts 


Where respondent as broker with authority from its principals, negotiated purchase and 
sales transactions and collected the purchase prices therefor, but failed to pay its prin- 
cipals monies due them and also purchased and accepted 10 lots of fruits and 
vegetables from two sellers and failed to pay therefor as found herein, respondent wil- 
fully, flagrantly and repeatedly violated the Act. The facts and circumstances of said 
violations shall be published. : 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


3. If this is an incorrect license number, it can be corrected by motion. See footnote 2. 


* The Decision and Order became final January 17. 1977. — Ed. 
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DECISION AND ORDER 


PRELIMINARY 


This is disciplinary proceeding under the Perishable Agricultural Com- 
modities Act, 1930 as amended (7 U.S.C. 499a et seq.) (“Act”), instituted 
by a complaint filed on September 16, 1976, by the Director, Fruit and 
Vegetable Division, Agriculture Marketing Service, United States De- 
partment of Agriculture. It is alleged in the Complaint that during the 
period January through March 1976, respondent acting as a broker with 
authority from its principals, the sellers, negotiated 11 transactions of 
purchases and sales of fruits and vegetables in interstate commerce for 3 
sellers, collected the agreed purchase prices for said fruits and 
vegetables from the various buyers, but failed to make full payment 
promptly to its principals of the agreed purchase prices thus collected 
totalling $11,017.10. It is further alleged in the Complaint that during 
the period April through November 1975, Respondent purchased and ac- 
cepted, in interstate commerce, from 2 sellers, 10 lots of fruits and vege- 
tables, all being perishable agriculture commodities, but failed to make 
full payment promptly of the agreed purchase prices, totaling 
$24,956.51. 


A copy of the complaint was served upon respondent on September 26, 
1976, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complaint for the is- 
suance of a Default Order, the following Decision and Order is issued 
without further investigation and hearing pursuant to Section 47.30(c) 
of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent Michael King Corporation, trading as King Brokerage 
Co., is a Texas corporation whose address is in care of Mr. Michael R. 
King, 6226 Vickijohn, Houston, Texas 77096. 


2. Pursuant to the licensing provisions of the Act, license number 
751846 was issued to Respondent on June 25, 1975. This license was 
suspended automatically on June 22, 1976, pursuant to Section 7(d) of 
the Act (7 U.S.C. 499g(d)) when Respondent failed to satisfy a repara- 
tion award issued against it in PACA Docket No. 2-4225 (35 A.D. 519). 
The license terminated on June 25, 1976, when Respondent failed to pay 
the annual license fee. 








108 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


Cite as 36 A.D. 106 


3. As more fully set forth in paragraph 3 of the Complaint, during the 
period January through March 1976, Respondent acted as a broker with 
authority from its principals, the sellers, to negotiate contracts of pur- 
chase and sale of fruits and vegetables in interstate commerce, invoice 
the buyer for said fruits and vegetables, collect the agreed purchase 
prices from the buyers and remit the funds thus collected to its prin- 
cipals. Acting in this capacity, Respondent negotiated 11 transactions of 
purchases and sales of fruits and vegetables in interstate commerce for 3 
sellers, collected the agreed purchase prices for said fruits and 
vegetables from the various buyers, but failed to make full payment 
promptly to its principals of the agreed purchase prices thus collected 
totaling $11,017.10. 


4. As more fully set forth in paragraph 4 of the Complaint, during the 
period April through November 1975, Respondent purchased and ac- 
cepted in interstate commerce, from 2 sellers, 10 lots of apples and 
lettuce, both being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices totaling 
$24,956.51. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly to its principals 
of the agreed purchase prices collected for 11 transactions of purchases 
and sales of fruits and vegetables as set forth in Finding of Fact No. 3 
above, the Respondent’s failure to make full payment promptly of the 
agreed purchase prices for 10 lots of fruits and vegetables, as set forth in 
Finding of Fact No. 4 above, constitutes willful, repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the Order 
below is issued. 


ORDER 


A finding is made that respondent has committed wilfull, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision be- 
comes final.* 


* The Decision and Order became final January 19, 1977. — Ed. 
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Pursuant to the Rules of Practice governing procedures under the Act 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 47.37 
and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,585) 


In re Coroco, INc. PACA Docket No. 2-4373. Decided Wossaten 2. 
1976. 


Answer — failure to file — Purchase and sale contracts — changed to consign- 
ments by broker without authority to so do — Net proceeds — collecting and fail- 
ing to remit — Purchase prices — failure to pay — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated Section 2 of the Act as 
found herein in failing to pay and in exceeding its authority, the facts and circum- 
stances of such violations shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a Complaint filed on May 28, 1976, by the Acting Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the Complaint that respondent 
violated the Act with respect to consignment transactions, joint account 
transactions, and purchase and sale transactions. 
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A copy of the Complaint was served upon respondent on June 3, 1976, 
which Complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing, pursuant to section 47.30(c) of the Rules of 
Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Coroco, Inc., is a California corporation whose last 
known mail address is c/o David P. Cockrum, 14711 Glenn Drive, Encini- 
tas, California 90604. 


2. Pursuant to the licensing provisions of the Act, license No. 721622 
was issued to respondent on April 6, 1972. The license was renewed an- 
nually through April, 1975. However, it was suspended automatically 
pursuant to section 7(d) of the Act (7 U.S.C. 499g(d)), at the close of 
business on December 10, 1974 when respondent failed to satisfy a repa- 
ration award issued in PACA Docket No. 2-3518 (33 A.D. 1656). This li- 
cense terminated on April 6, 1975 when respondent failed to pay the an- 
nual license renewal fee. 


3. As set forth more fully in paragraph 3 of the Complaint, during the 
period February 1974 through April 1974 respondent acted as a broker 
with the authority from its principal, H&H Packing House, Yorba Linda, 
California, to negotiate contracts of purchase and sale of avocados, a 
perishable agricultural commodity in interstate commerce, invoice the 
buyer for the fruit, collect the agreed purchase prices from the buyer 
thereof, and remit the funds collected to its principal. Acting in the 
aforementioned capacity, respondent negotiated contracts of purchase 
and sale to Florida Foods Marketing, Inc., Florida City, Florida, of 5 
trucklots of avocados, and invoiced the buyer for each trucklot of fruit in 
the total amount of $81,524.10, but without authority from its princi- 
pal, changed the contracts to consignments to the receiver, and collected 
net proceeds of $45,065.00. However, respondent failed to remit to its 
principal, the seller, such amount, or the original total of the purchase 
prices which was $81,524.10. 


4. As set forth more fully in paragraph 4 of the Complaint, during 
September 1974 and October 1974, respondent received on consignment 
in interstate commerce from Limeco, Inc., Princeton, Florida, 4 lots of 
Florida limes and avocados, both being perishable agricultural commodi- 
ties, sold the fruit and realized the proceeds therefor, but failed to make 
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full payment promptly to the seller the net proceeds realized in the total 
amount of $8,129.80. 


5. As set forth more fully in paragraph 5 of the Complaint, during 
June 1974 and July 1974, respondent received in foreign commerce in a 
joint account arrangement with Valley Avocado Sales, Inc., McAllen, 
Texas, 4 lots of Mexican grown mangos, a perishable agricultural com- 
modity, sold this fruit, and realized joint account proceeds therefor, but 
failed to account truly and correctly and pay promptly to its joint ac- 
count partner the balance of $23,478.59 in joint accounts proceeds due 
to that partner. 


6. As set forth more fully in paragraph 6 of the Complaint, during the 
period August 1972 through September 1974, respondent purchased 
and accepted in interstate and foreign commerce from 6 sellers 35 lots of 
fruit, all being perishable agricultural commodities, but failed to make 
full payment promptly of agreed purchase prices in the total amount of 
$99,764.75. 


7. As set forth more fully in paragraph 7 of the Complaint, respond- 
ent had an agreement with 2 seller-shippers, hereinafter called shippers, 
that in 11 transactions in avocados, a perishable agricultural commod- 
ity, respondent and the shipper should agree as to price after such fruit 
was sold by respondent after arrival. The shippers shipped 11 lots of avo- 
cados to respondent on such terms. Respondent sold the fruit in inter- 
state and foreign commerce, invoiced the buyers and collected the 
agreed purchase prices from them. Respondent and the shippers did not 
come to an agreement as to price after this fruit was sold. For monetary 
value of each transaction complainant used the amount respondent in- 
voiced and collected from the buyer, but allowed respondent a 50 cents 
per package service and handling charge. Respondent has failed to make 
full payment of the money due these shippers in a total amount of 
$9,153.44. 


8. The total amount due all sellers and shippers listed in paragraphs 3 
through 7 is $222,050.68. 
CONCLUSIONS 


Respondent’s failures to make full payment with respect to consign- 
ment transactions, joint account transactions, and purchase and sale 
transactions, as set forth in Findings of Fact No. 3 through 7, above, 
constitute wilful, repeated and flagrant violations of section 2 of the Act 
(7 U.S.C. 499b), for which the Order below is ussued. 








PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 112 





ORDER 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the eleventh day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the 
PACA, this Decision will become final without further proceedings 
thirty-five days after service hereof unless appealed to the Secretary by 
a party to the proceedings within thirty days after service as provided in 
sections 47.37 and 47.39 of the Rules and Practice (7 CFR 47.37 and 
47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,586) 


In re VIRGINIA FERRERIA, t/a FERRERIA WHOLESALE FRUIT AND PRODUCE. 
PACA Docket No. 2-4336. Decided November 23, 1976. 


Answer — failure to file — Flagrant and repeated violations — failure to pay 
promptly and in full — Sanction 


Where respondent purchased and accepted 296 lots of perishable agricultural commodities 
in interstate commerce for a total of $194,411.10 and failed to pay promptly and in 
full therefor, respondent wilfully, flagrantly and repeatedly violated Section 2 of the 
Act as found herein. Respondent's license as a registrant under the Act is revoked. 


Dennis Becker, for complainant. 
Peter P. D'Amico, Providence, RI, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


*The Decision and Order became final December 13, 1976.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (“Act”), insti- 
tuted by a complaint filed on July 21, 1976, by the Acting Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture. It is alleged in the complaint that 
during the period March 1974 through March 1976, respondent pur- 
chased and accepted in interstate commerce from 15 sellers 296 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices 
thereof in the total amount of $194,411.10. A copy of the complaint was 
served upon respondent on July 26, 1976. At its request respondent was 
granted an extension of time in which to answer to August 31, 1976, but 
at the expiration of such time had not filed an answer. As of this date, no 
answer has been filed. The time for filing an answer having run, and 
upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation 
or hearing pursuant to section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Virginia Ferreira, is an individual trading as Ferreira 
Wholedale Fruit and Produce, with a current mail address at 118-20 Sec- 
ond Street, Providence, Rhode Island 02914. 


2. Pursuant to the licensing provisions of the Act, license number 
199128 was issued to respondent on December 6, 1962, has been re- 
newed annually and next is subject to renewal on or before December 6, 
1976. 


3. As more fully set forth in paragraph 3 of the Complaint, during the 
period March, 1974 through March, 1976 respondent purchased and ac- 
cepted in interstate commerce from 15 sellers 296 lots of fruit and vege- 
tables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices thereof in the total 
amount of $194,411.10. 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 296 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes wilful, repeated, and fragrant violations of section 2 of the Act (7 
U.S.C. 499b) for which the Order below is issued. 


ORDER 


Respondent's license is revoked. 


This Order shall take effect on.the 11th day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceedings within 30 days after service as provided in sections 47.37 
and 47.39 of the Rules and Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,587) 


In re ANTHONY J. LEVANTINO, INC., a/d/b/a A. LEVATINO FRUIT & 


PRODUCE, INC. PACA Docket No. 2-4252. Decided October 27, 
1976. 


Failure to pay promptly and in full — wilful, flagrant and repeated violations — 
Publication of facts 


Where respondent purchased and accepted 18 lots of perishable agricultural commodities 
in interstate and foreign commerce and failed to pay promptly and in full therefor and 
failed to make full payment of brokerage fees with respect to five lots of fruits and 
vegetables, the respondent wilfully, flagrantly and repeatedly violated Section 2 of the 
Act. The facts and circumstances of said violations shall be published. 


*The Decision and Order became effective January 5, 1977.—Ed. 
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Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a Complaint filed on May 17, 1976 by the Director, Fruit and Vegeta- 
ble Division, Agricultural Marketing Service, United States Department 
of Agriculture. It is alleged in the Complaint that during the period 
April 1975 through June 1975 respondent purchased and accepted from 
eight sellers in interstate and foreign commerce 18 lots of fruit and vege- 
tables, all being perishable agricultural commodities, but failed to make 
full payment of the agreed purchase prices in the total amount of 
$35,488.80. It is further alleged in the Complaint that during the period 
April 1975 and May 1975 respondent failed to make full payment in bro- 
kerage fees with respect to the purchase of five lots of fruit and vegeta- 
bles, all being perishable agricultural commodities in interstate com- 
merce, in the total amount of $209.35. 


A copy of the Complaint was served upon respondent on June 14, 
1976, which Complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the is- 
suance of a Default Order, the following Decision and order is issued 
without further investigation or hearing, pursuant to section 47.30(c) of 
the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Anthony J. Levatino, Inc., a/d/b/a A. Levatino Fruit & 
Produce, Inc., is a Florida corporation whose last known mail address is 
316 Goodland Street, Orlando, Florida 32811. 


2. Pursuant to the licensing provisions of the Act, license number 
741630 was issued to respondent on April 26, 1974, was renewed in 
1975, but terminated on April 26, 1976 when respondent failed to sub- 








116 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 114 


mit the annual license renewal fee. Pursuant to section 7(d) of the Act (7 
U.S.C. 499g(d)), respondent’s license was automatically suspended at the 
close of business on December 18, 1975, when respondent failed to satis- 
fy a reparation award issued against it on November 12, 1975, in PACA 
Docket No. 2-3975 (34 A.D. 1757). 


3. As set forth more fully in paragraph 3 of the Complaint, during the 
period April 1975 through June 1975, respondent purchased and ac- 
cepted from eight sellers in interstate and foreign commerce 18 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment of the agreed purchase prices in the total 
amount of $35,488.80. 


4. Asset forth more fully in paragraph 4 of the Complaint, during the 
period April 1975 and May 1975, respondent failed to make full pay- 
ment in brokerage fees earned by a broker for the negotiation of con- 
tracts of purchase of five lots of fruit and vegetables, all being perishable 
agricultural commodities in interstate commerce, which negotiations 
were made on behalf of respondent, in the total amount of $209.35. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 18 transactions set forth in Finding of Fact No. 3, above, and its fail- 
ure to make full payment of brokerage fees with respect to the five 
transactions set forth in Finding of Fact No. 4, above, constitute wilful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. 499b), 
for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499d), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision 
becomes final. * 


Pursuant to the Rules of Practice governing procedures under the 
PACA, this Decision will becme final without further proceedings 35 


*The Decision and Order became final January 29, 1977.—Ed. 
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days after service hereof unless appealed to the Secretary by a party to 
the proceeding within 30 days after service as provided in sections 47.37 
and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,588) 


In re B. T. CRONE PRODUCE, INC. PACA Docket No. 2-4277. Decided 
October 28, 1976. 


Consignment sales — net proceeds of — failure to account truly and correctly for 
— Accounts of sale — failure to prepare and to issue — Net proceeds — failure to 
remit — Flagrant and repeated violations — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in connection with 
consignment sales and purchases of perishable agricultural commodities in interstate 
commerce as found herein, the facts and circumstances of said violations shall be pub- 
lished. 


Dennis Becker for complainant. 
Respondent prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a complaint filed on June 1, 1976, by the Director, Fruit and Vegeta- 
ble Division, Agricultural Marketing Service, United States Department 
of Agriculture. It is alleged in the Complaint that during the period 
June, 1975 and July, 1975, respondent received and accepted on con- 
signment from two shippers in interstate commerce five lots of fruit and 
vegetables, all being perishable agricultural commodities, sold such pro- 
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duce and realized net proceeds therefore, but failed to account truly and 
correctly or to make full payment of the net proceeds realized therefrom. 
It is further alleged that in each such instance respondent failed to pre- 
pare or issue an account sales to the shipper. The total amount for which 
respondent failed to make payment was $10,023.49. It is further alleged 
in the Complaint that during period January 1975 through August 1975 
respondent purchased from seven sellers and accepted in interstate com- 
merce 39 lots of fruit and vegetables, all being perishable agricultural 
commodities, but failed to make full payment of the agreed purchase 
prices in the total amount of $46,044.39. 


A copy of the Complaint was served on respondent on June 8, 1976, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without in- 
vestigation or hearing, pursuant to section 47.30 (c) of the Rules of Prac- 
tice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, B. T. Crone Produce, Inc., is an Arkansas corporation 
whose current mail address is c/o Benjamin T. Crone, 1125 Legion Road, 
Little Rock, Arkansas 72205. 


2. Pursuant to the licensing provisions of the Act, license number 
751303 was issued to respondent on March 31, 1975. This license was 
automatically suspended, pursuant to section 7(d) of the Act (7 U.S.C. 
499g(d)) as of the close of business on January 15, 1976, when respond- 
ent failed to satisfy a reparation award issued against it in PACA Docket 
No. 2-3982 (34 A.D. 1960). The license of respondent terminated on 
March 31, 1976 when respondent failed to pay the annual license renew- 
al fee. 


3. As set forth more fully in paragraph 3 of the Complaint, during 
June 1975 and July 1975 respondent received and accepted on consign- 
ment from two shippers in interstate commerce five lots of fruit and 
vegetables, all being perishable agricultural commodities, sold such pro- 
duce and realized net proceeds therefore, but failed to account fully and 
correctly or to make full payment of the net proceeds realized. In each 
instance respondent did not prepare or issue an account sales, nor did it 
make payment of the proceeds realized to the shipper in the total 
amount of $10,023.49. 
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4. As set more fully in paragraph 4 of the Complaint during the peri- 
od January 1975 through August 1975, respondent purchased from sev- 
en sellers, and accepted in interstate commerce, 39 lots of fruit and vege- 
tables, all being perishable agricultural commodities, but failed to make 
full payment of agreed purchase prices in the total amount of 
$46,044.39. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the five consignment transactions set forth in Finding of Fact No. 3, 
above, and with respect to the 39 transactions set forth in Finding of 
Fact No. 4, above, constitute wilful, repeated and flagrant violations of 
section 2 of the Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above shall be published. 


This Order shall take effect on the 11th day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the 
PACA, this Decision will become final without further proceedings 35 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within 30 days after service as provided in sections 47.37 
and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final January 9, 1977.—Ed. 
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(No. 17,589) 





In re A. J. CAMP, INC. PACA Docket No. 2-4278. Decided October 29, 
1976. 


Answer — failure to file — Flagrant and repeated violations of Section 2 — 
failure to pay promptly and in full — Sanction 


Where respondent purchased and accepted 87 lots of perishable agricultural commodities 
in interstate commerce and failed to pay promptly and in full therefor, respondent wil- 
fully, flagrantly and repeatedly violated the Act. Respondent's license as a registrant 
under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (“Act”), in- 
stituted by a Complaint filed on June 1, 1976 by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the Complaint that during the 
period May 1975 through January 1976, respondent purchased and 
accepted in interstate and foreign commerce from 44 sellers 87 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $382,251.33. It is further 
alleged, on information and belief, that respondent presently is refusing 
to pay promptly for perishable agricultural commodities purchased and 
received in interstate commerce in violation of the Act. 


A copy of the complaint was served upon respondent on June 16, 
1976, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 47.30(c) of 
the Rules of Practice (7 CFR 47.30(c)). 
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FINDINGS OF FACT 


1. Respondent, A. J. Camp, Inc., is a New York State corporation, 
whose address is 70 Public Market, Rochester, New York 14609. 


2. Pursuant to the licensing provisions of the Act, license No. 660040 
was issued to respondent on July 7, 1966, was renewed annually, 
through 1975, but has not yet been renewed in 1976. This license was 
suspended for a thirty day period between November 1, 1975 and 
November 30, 1975 when respondent failed to account truly and 
correctly for produce received on consignment. 


3. As more fully set forth in paragraph 3 of the Complaint, during the 
period of May 1975 through January 1976, respondent purchased and 
accepted in interstate and foreign commerce from 44 sellers 87 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $382,251.33. 


4. There is reason to believe that respondent presently is carrying on 
the same practice of refusing to pay promptly for perishable agricultural 
commodities purchased and received in interstate commerce in violation 
of section 2 of the Act. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 87 transactions set forth in Finding of Fact No. 3, above, constitutes 
wilful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall take effect on the eleventh day after this Decision 
becomes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 


*The Decision and Order became final January 3, 1977.—Ed. 








SSeS Se SRST ANTI ARATE Eo APNE SRE SA AME NRRCS TS PRM A NIE I Re 


122 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


Cite as 36 A.D. 122 


days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
47.37 and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,590) 


In re BIG D BROKERAGE Co., INC. PACA Docket No. 2-4179. Decided 
October 29, 1976. 


Broker — invoicing and collecting from buyers and failing to remit funds due to 
sellers — Flagrant and repeated violations — Answer — failure to file — 
Publication of facts 


Where respondent has violated Section 2 of the Act repeatedly and flagrantly as found 
herein, the facts and circumstances of said violations shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a complaint filed on March 26, 1976,’ by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. 


By reason of the allegations set forth in the complaint, it is alleged 
that Respondent violated section 2 of the Act (7 U.S.C. 499b). A copy of 
the complaint was served upon respondent on March 31, 1976, which 
complaint has not been answered. The time for filing an answer has run, 


1. The filing date as disclosed in the Hearing Clerk’s file is March 26, 1975. This appears 
to be error. 
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and upon motion of complainant for a decision, this decision and order is 
issued without further investigation or hearing pursuant to section 
47.30(c) of the Rules of Practice (7 CFR 47.30(c)) which set forth pro- 
cedures relevant to the admission of facts by reason of failure to file an 
answer. Inasmuch as under such procedure, the failure to file an answer 
constitutes admission “of all the material allegations of fact” contained 
in the complaint, the allegations of the complaint are herein deemed ad- 
mitted and are adopted as alleged in the complaint. 


FINDINGS OF FACT 


1. Respondent, Big D Brokerage Co., Inc., is a Texas corporation 
whose last known mail address is 3171 Produce Row, Houston, Texas 
77023. 


2. Pursuant to the licensing provisions of the Act, license No. 750025 
was issued to Respondent on July 2, 1974, but terminated on its first 
anniversary date, July 2, 1975, when Respondent failed to renew it. 


3. As more fully set forth in paragraph 3 of the complaint, during the 
period October 1974, through April 1975, Respondent acted as a broker 
with the authority from three sellers to negotiate the sale of fruit, then 
invoice the buyers for such shipments, collect the agreed purchase prices 
from them and remit to the sellers the funds due them. Respondent 
negotiated the sale by three sellers of 12 lots of fruit, all being perishable 
agricultural commodities, in interstate commerce, and [upon]* the pur- 
chase of this fruit by various buyers, invoiced the buyers for such ship- 
ments, collected from the buyers the agreed purchase prices for said 
transactions, but failed to remit to the sellers the funds thus collected 
and due them, totaling $34,111.75. 


4. Asmore fully set forth in paragraph 4 of the complaint, during the 
period January through May 1975, Respondent purchased, and accepted 
in interstate and foreign commerce from four sellers, 12 lots of 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices to the sellers, 
totaling $16,760.85. 


5. Several of the shippers and sellers referred to above filed formal 
reparation complaints against Respondent. As a result, the Judicial 
Officer issued reparation awards against Respondent. The details of 
these orders are set forth below: 


2. not contained in allegations of complaint 
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Trans. PACA Date of Amount of 
No.(s) Docket No. Citation Award Award 
1-8 2-3964 34 AD... 11-4-75 $21,884.00 
356A) 3-19-76 
9-11 2-4112 Soe DL 3-8-76 $6,547.50 
12 2-4025 SBAD WL 1-26-76 $5,680.25 
13-14 2-4032 SBAD..~_- 1-26-76 $2,604.50 
20-23 2-3916 384A D.._ 10-14-75 $8,432.35 
30:AD...- 3-19-76 


6. By notice in writing dated September 5, 1975, Respondent was 
given the opportunity to demonstrate or achieve compliance with all 
lawful requirements of the Act. Respondent has failed to do so. 


CONCLUSIONS 


Respondent's failure to make full payment promptly of the agreed pur- 
chase prices collected and due to this principals in brokerage transac- 
tions, and failure to make full payment promptly of the agreed purchase 
prices for perishable agricultural commodities purchased and received, 
as set forth in Findings of Fact No. 3 and 4, above, constitute wilful, re- 
peated and flagrant violation of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


ORDER 


A finding is made that Respondent has committed wilful, repeated 
and flagrant violations of section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above shall be published. 


This Order shall take effect on the eleventh day after this Decision 
becomes final.* 


Pursuant to the Amended Rules of Practice governing procedures 
under the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary by a 
party to the proceeding within 30 days after service as provided in 
sections 47.37 and 47.39 of the Amended Rules of Practice (7 CFR 47.37 
and 47.39). 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final December 10, 1976.—Ed. 
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DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 17,591) 


SUNNY SALLY, INC. v. RICHARD’S PRODUCE COMPANY. PACA Docket No. 
2-4023. In order issued January 26, 1977, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,592) 
WILSON BROTHERS, INC. v. POLING CORPORATION, INC. PACA Docket No. 


2-4470. In order issued January 26, 1977, by Donald A. Campbell, 
Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 17,593) 


C.D. BEGGS Co., INC. v. ROMAR FARM PRODUCTS, INC. PACA Docket No. 
2-4462. Reparation of $788.75 with 8 percent interest from August 
1, 1976, awarded complainant against respondent in order issued 
January 6, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,594) 


MAZZIE FARMS SALES, INC. v. JOHN DIGEORGE. PACA Docket No. 2-4460. 
Reparation of $5,878.00 with 8 percent from July 1, 1975, awarded 
complainant against respondent in order issued January 6, 1977, by 
Donald A. Campbell, Judicial Officer. 
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(No. 17,595) 


MENDELSON-ZELLER CO., INC. v. ROMAR FARM PRODUCTS, INC. PACA 
Docket No. 2-4461. Reparation of $11,187.90 with 8 percent in- 
terest from October 1, 1976, awarded complainant against respon- 
dent in order issued January 6, 1977, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,596) 


SUNKIST GROWERS, INC. v. GLOBE TOMATO INC. PACA Docket No. 2- 
4465. Reparation of $5,150.40 with 8 percent interest from April 1, 
1976, awarded complainant against respondent in order issued 
January 6, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,597) 


INTER HARVEST, INC. v. NAVILIO’S MIDWEST Foops, INC. PACA Docket 
No. 2-4388. Reparation of $960.00 with 8 percent interest from 
February 1, 1976, awarded complainant against respondent in 
order issued January 26, 1977, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,598) 


GROWERS EXCHANGE, INC. v. NAVILIO’S MIDWEST FRUITS, INC. PACA 
Docket No. 2-4389. Reparation of $400.00 with 8 percent interest 
from February 1, 1976, awarded complainant against respondent in 
order issued January 26, 1977, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,599) 


EDWARD G. RAHLL & SONS v. ROMAR FARM PRODUCTS, INC. PACA 
Docket No. 2-4474. Reparation of $1,485.25 with 8 percent interest 
from August 1, 1976, awarded complainant against respondent in 
order issued January 27, 1977, by Donald A. Campbell, Judicial Of- 
ficer. 
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